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cost. I would be glad to see the opponents of | 


this billexhibit a calculation, based upon facts and 
accurate statements, instead of denouncing it in 
round numbers and by unsupported declarations. 
Let them show how otherwise they avoid an in- 
crease of our present Army to an enormous es- 
tablishment, which now numbers fifteen thou- 


annum. Shall it in a few years number forty or 
f{ty thousand, with a corresponding increase of 
expense? This Army of ours is and has been 


free Government. 

| have a calculation by Mr. Calhoun, when 
Secretary of War, of all that was paid to these 
soldiers of 1812 for the whole time of service—it 
amounts to $12,618,967 38. Yet gentlemen talk 
as if this bill was going to pay them $12,000,000 
per annum, now when more than nine. tenths of 
them are in the grave. By reference to a report 
heretofore made to Congress from the War Depart- 
ment, which may be seen in the second volume of 
American State Papers, I find that the whole cost 
of the Army during the eight years of Jefferson’s 
administration, was $6,385,559 84, which is some- 


thing less than the meaty called by the Quar- | 


termaster General and voted by the present Con- 
gress. | am for stopping this increase of military 


expenses, and for a return to what seems to have | 
been the policy of the country in years gone by. | 


Jam willing to keep up West Point, or even to in- 


crease the facilities for the education of our young 


men, so as to send military science throughout 
the land, and have men in civil life, living among 


the people, capable of rallying them in times of | 


danger to the preservation of their liberty and 
independence. 


Theregular Army should always be a very small 


part of our national safety—this will be other- || 


wise unless we encourage military service from 
among the people. 
you will teach a lesson which will have its effect 
upon this country a thousand years. 
waive off from your standard the brave men who 


otherwise would offer their lives to give the nation | 


safety and glory. 

The old soldiers of the late wars of this country 
are found in every hamlet, in every neighborhood; 
and round them cluster the glories which we so 
muchlove to cherish. Theirappeals will be heard; 
and their claims upon us cannot be cast aside or 


forgotten, let your action be what it may. Refuse | 


this bill, and the mothers and grandmothers now 
living will not be unmindful of the lesson. They 
willteach it to their sons. ‘Then the emulation 
to volunteer for the country’s defense, and to de- 
fend her well in the time of battle. will iave gone, 
and the result from this must be the growth upon 
our body-politic of the huge incubus of a standing 
army. A mother will tell her son when she is 
about to be called hence: ‘* My son, obey me in 
this: whatever betides, do not join the army. All 
round me are these who stood up in 1812 and 


battled for the country’s cause. They are stricken | 


with poverty and bodily weakness; they have ap- 


pealed to their country for help, and their country | 
has denied them help. They went to the wars— | 


some perished on the battle-field; many by sick- 
hess; others returned wounded, crippled, dis- 
eased, and unable to secure a livelihood, as they 
had be®n before; while those who remained at 
home have gone on prospering and growing rich.” 
This will sink deep into the young heart. They 
will see that a country does not deserve their ar- 
dent affection, that cares nought for those who 
have suffered in her cause. Soon, when the sound 
of war comes, we will have no more the scenes 
of volunteers struggling to be enlisted, but we will 
have, in their stead, the train-bands of Europe; 
then the commander-in-chief, with despotic will, 


Will rule his hosts; and it may be, at the end of | 


a long struggle, that he will enthrone himself in 
power over an enfeebled nation, to reign as the 
inheritor of all the glories of the American name. 

Will you refuse this pittance to your soldiers? 


Refuse to pass this bill, and | 


You will | 


The bills of mortality show that one fourth of | actof January 14,1812, held up to them at the time 


these seventeen thousand men will die year after 
year. So, then, while the expense under this bill 
will decrease, the opposite system of regular es- 
tablishments increases in expense and power to 
perpetuate itself most rapidly. Itis well suggested 


| by the gentleman from Georgia, [Mr. Gartre.t,] 
sand, and costs us at the rate of $19,000,000 per | 


for which I thank him most kindly, that the prob- 
able expense proposed by this measure will not 


I say there is not a matter of expend- 


| omy of this biltmay be compared with most tri- 
| umphantly. 


| 





| rial matter. 


|} time. 


[Here the hammer fell.] 

Mr. FENTON obtained the floor. 

Mr. CLEMENS. lLask the gentleman from 
New York to yield to me a moment, that I may 
ask the gentleman from Tennessee what he means 
by this. language, contained in the first section of 
the bill? 


** Or shalhhave been engaged in active battle with the 
enemy in the war declared by the United States,” &c. 

Mr. SAVAGE. I will explain, with the per- 
mission of the gentleman from New York, as it 
is a very proper question. I made time a mate- 


three months, he was entitled to a pension; but I 
did not consider it the duty of the country to pen- 
sion aman who had not served that period of 
But then I knew that there was such a 
thing as a man getting into a battle, and sucha 
thing as keeping out of it; and I was willing to 
give to a man who had not served three months, 
but who nevertheless had the good fortune or dil- 
igence to be engaged in a battle, a pension in the 
same manner as if he had served three months. 

Mr. FENTON. At the time this bill was re- 
ported to the House by the gentleman from Ten- 
nessee, I offered an amendment in the nature of 
a substitute, which was printed, and gave notice 
that I should present it whenever the bill should 
come up for consideration. I now send it to the 
Clerk’s desk, and ask that it may be read. 

The amendment was read, af is cf follows: 


Strike out all after the enacting clause, and insert the fol- 
lowing : 

That the pensions which have been granted, or which 
may hereafter be granted, to officers, non-commissioned of- 
ficers, musicians, privates, artificers, rangers, sea-fencibles, 
volunteers, express-riders, seamen, marines, pilots, engt- 
neers, firemen and coal-heavers, and other persons in the 
land or naval service of the United States, disabled by 
wounds or other injuries received while in the line of their 


| duty, shall be considered to commence from the time of 


| their being so disabled ; and the amount of pension to which 
| said officers, non-commissioned officers, musicians, pri- 
| vates, artifices, rangers, sea-fencibles, volunteers, express- 





| 


riders, seamen or marines, pilots, engineers, firemen and 
coal heavers, and other persons, may be entitled, shall be 
regulated according to existing lawsin relation to the pay of 


invalid pensioners: Provided, That the amount of pension | 


which any persons above named have received shall first 
be deducted from the pension to which be is entitled under 
this act. 

Sec. 2. And he it further enacted, That in case of the 
death of any officer, non commissioned officer, musician, 
private, artificer, volunteer, express-ridet, sea-fencible, pi- 
lot, seaman, marine, engineer, fireman or coal-heaver, or 
other person mentioned in the first section of this act, be- 
fore or after the passage thereof, the amount which may be 
due to such person under the provisions of this act shall be 
paid to his widow; and, in case of her death, to her sur- 
viving child or children ; and, if none, then to the next of 
kin of the persons provided for by the first section of this 
act. 


Mr. FENTON. Mr. Chairman, I do not rise 
to oppose the bill of the gentleman from Tennes- 
see further than opposition may be implied in the 
substitute I have offered. I propose, in this sub- 
stitute, that we shall carry out the contract made 
with those men who entered the military service 
of the country in 1812. I propose to sy 
new principle upon the legislation of our country. 
I simply ask that my proposition may come before 
the committee to be acted upon concurrently with 
the proposition of the gentleman from Tennessee, 
or that it shall have priority. I ask that we shall 
do justice to those men according to the under- 


ill you deny it to them when such extravagant |! standing under which they entered the service in 
expenditures are required for the present army? |! 1812. I find the same language that pervaded the |) hés disability, a pension from the United Statse, according 


110 


would say, however, that the word | 
| ** active’? should have been printed ** actual.’’ I 
considered that, if a man had been in the service | 





of enlistment, running through all the legislation 
Hy country, from its earliest history down to 

In looking over those acts, I find that the peo- 
ple of this country ever regarded it as a duty to 
sustain those who became disabled in miliiary 
service. In 1775, the Continental Congress prom- 


pre | | ised pensions, during the continuance of disabttity, 
exceed ie prieting bills of Congress for a single | 
| Session; an 


growing @ little too fast to suit my notions of a || iture usual in the Government but what the econ- 


to the officers and soldiers of the Army, disabled 
| in service. In 1785, the same body strongly urged 

upon the State governments to make prevision for 

such invalids as were residents of their respective 

States; and it was among the first acts of the First 
| Congress under the Constitution, to provide for 
the payment of pensions granted by the States. 
Subsequently, the whole matter of invalid pen- 
sions was assumed by the Federal Government, 
and ample provision made, not only for those 
that were disabled in the war of the Revolution, 
but also for those disabled™in subsequent wars 
and in the peace establishment. 

The fifth section of the act of August 11, 1780, 
authorizes the payment of arrears of pension due 
to invalids. 

The third section of the act of August 11, 1790, 
provides for the payment of invalid pensioners, 


|, to commence from the time when they became entitled 


thereto. 

The fourth section provides forthe payment of 
any arrears of pension due to any deceased invalid 
pensioner, to his widow, or orphan children. 

The third section of the act of March 23, 1792, 
provides that officers, non-commissioned officers, 
soldiers, or seamen, disabled in the actual ser- 
| vice of the United States during the late war, by 
wounds or other known cause, who did not de- 
sert from said service, shall be entitled to be placed 
on the pension list of the United States during life, 
or the continuance of such disability; and shall also 
be allowed such further sum for the arrears of pen- 
sion from the time of such disability, not exceeding 
the rate of the annual allowance in consequence 
of his disability, as the circuit court in the district 
in which they may respectively reside may think 
just; provided that the rules and regulations of 
the act in making proof be complied with, &c. 

Such were some of the laws of the old Con- 
gress; and a careful examination of them will 
| show that they adopted the principle of paying 
invalids from the date of their wounds. 

The fourteenth section of the act of March 16, 
1802, provides, 

“That if any officer, non-commissioned officer, musi- 
| cian, or private, in the corps composing the peace establish- 
ment, shail he disabled by wounds, or otherwise, while in the 
line of his duly in public service, he shall he placed on the 
list of invalids of the United States, at such rate of pay, and 
under such regulations as may be directed by the President of 
the United States for the time being,” Fer 

Various pension laws fix the rate of pensions 
to officers at half their monthly pay for a total 
disability, and in proportion for inferior disabili- 
ties; and to non-commissioned officers and ,pri- 





vates, at full pay, for a total disability, and in 
proportion for a lesser disability. Their compen- 
| sation, however, has not always been uniform. 
| A privaie: now receives eight dollars per month 


| for a total disability, and a non-commissioned 


| officer receives no more. 

The fourteenth section of the act of January 
11, 1812, to raise an additional military force, 
| provides: 
| “Sererion 1. Thatif any officer, non-commissioned offi- 
cer, musician, or private, shall be disabled by wounds, or 
otherwise, while in the line of his duty in public service, he 
| shall be placed on the liat of invalids of the United States, 
| at such rate of pension, and under such regulations, as are 
| or may be directed by law.”? 
| lam not aware that any executive regulation 
as to the commencement of invalid pensions has 


| ever been made. 


The foregoing acts are more particularly appli- 
cable to invalids of the Army. ; 

The act of April 22, 1800, relates to invalids of 
the Navy, and provides: 


“ That every officer, seaman, or marine, disabled in the 
I! tine of his duty, shall be entitled to receive for life, or during 
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to thenature and degree of his disability, not exceeding ove | receive their pensions from the date of their dis- 


half of his monthly pay.” 


! 


And a similar provision is contained in the act 


of March 2, 1790, section eight. These laws 
were in force during the war of 1812, and have 
never been repealed. It was in view of these 
wovisons that many brave men presented their 
wreasts to the enemy and received the blow which 
was aimed at their country. 

lIiow did our soldiers understand these laws 
when they entered the service of the United 
States? Why, as every man of common sense 
would understand them—that if he should become 
disabled while in the line of his duty in the public 
service, he should receive a pension according to 
the degree of his disability, for life or during dis- 
ability; and it was the uniform practice of the Pen- 
sion Office, previous to 1820, to commence invalid 
pensions from the date of the disability. 

On the 15th of May of that year, Congress 
passed an act entitled **An act to continue in force 
un aci to provide for persons who were disabled 
by known wounds received during the revolu- 
tionary war, and for other purposes,’’ the third 
section of which provides: 

“That the right any person now has, or hereafter may 
aequire, to receive a pension in Virtue ot any law of the 
United States, shall be considered to commence from the 


time of completing the testimony in the case, pursuant to 
the act hereby revived and continued in force.” 


In my judgment this act relates, and was at the 
time intended to relate, exclusively to the invalids 
of the Revolution. No other application can be 
made without an impeachment of the good sense, 
the honor and justice of that Congress, towards 
those who had entered the military service of your 
country to defend its flag and maintain its rights 
in the war of J812, at whatever hazard te health 
and life, and sacrifice of the endearments of fam- 
ily and home. 

In this view I am sustained by eminent author- 
ity, and will be allowed to addace that of Hon. 
Benjamin F. Batler, when Atiorney General of the 
United States. In giving his opinion in the case 
of General Ripley, (see page 387 of Mayo’s edi- 
tion of Pension Laws,) he says: 

** All persons entering the Army under that act were there 
fore bound to know that if disabled they could vot receive 
pensions as invalids, so long as they retained their places 
in the Army, and received the pay and emoluments thereof.* 
fut f am distinetly informed by the Commissioner of Pen- 
sions, that this was the only limitation imposed by the usage 
of the office, prior to the act of 15th May, 1820, on the pay- 
ment of pensions for disabilities under the act of 1812; and 
that where the party left the Army at the time he was dis 
abled, the pension was considered as accruing from the date 
of the disability, no matter when the testimony was com- 
pleted or produced. This being the ease, all persons who 
entered the Army under that law had good reason to expect, 
that if they should become disabled they would be allowed 
pensions according to the nature of their disabilities, to com 
menee from the time when they should cease to reccive the 
pay and emoluments of the service. The contract between 
them and the Government was not precisely to that effect, 
because it Was subject to the contingency, that the Presi- 
dent might preseribe other regulations which might limit 
still farther the commencement of the pension; but as this 
power has not been exercised, the case may be considered 
as standing precisely on the same ground as though it had 
not existed.”’ 

Rut Colonel Edwards, who had control of the 
Pension Office in 1820,and for more than a quarter 
ofa century afterwards, decided otherwise; and 
the regulations established by him have mainly 
governed since. Indeed, they seem to have grown 
into a right, by prescription, to commence invalid 
pensions from the completion of the evidence; 
and however unjust the rule, it has been adhered 
to since the time he was in office, and no subse- 
quent officer has taken the responsibilty, how- 
ever repugnant to his sense of justice and right 
and law, to wholly disregard it, and carry out the 
laws of Congress according to their plain intent 
aud meaning. . 

Che effect of this construction was to repeal the 
laws of Congress, and repudiate contracts which 
were made by the Government with the soldiers 
when they entered the service. Hence my object 
im mtroducing this bill, or substitute for the bill 
of the honorable gentleman from Tennessee [Mr. 
Savace] is to procure, by act of Congress, a con- 
struction to the existing laws, in harmony with 
their spirit and meaning, and so that they may 





*« Previous to 1820, it was the practice of the Pension 
Oifice to commence invalid pensions trom the date of the 
wounds, and in many cases it has been done sinee, The 
last Congress allowed the pension of General MeNiel from 
the dace of his wornnds, mm addition to his pay as an officer, 
and the amount Was made payable to his widow.”’ 
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sir j 1832, only 346 remain, according to the report of 
I propose no change of the principle || the Commissioner of Pensions for the year ending 


long since established by the Government, and |; June 30, 1857. The amount paid annually to this 


carried out in good faith in a period of our history | 
when we were less competent to pay these hon- | 
orable and just demands than we are now. Shall 
it be said that the Representatives of a people, 
now great in power and resources, !n whose ears 
the echo of the valor of those brave men still rings, 
are reckless to the ~bligations of contract and 
promise made to them when they entered the ser- 


vice? I will not believe it; nor will I believe that, | 


for an age beyond, when our people shall only 
know of their sacrifices and achievements by tra- 
dition and history, any will be found unwilling 
or tardy in discharging the last, lingering obliga- 
tions to those gallant veterans. 


It has been the practice since 1820 to pay those | 
who were engaged in the naval service of the |, 


United States from the date of their disabilities. 
The principle and intention of the law towards 
Army invalids has been asserted by numerous 
acts of your Congress within the last thirty years. 
Iivery man present knows how these invalid pen- 


sioners come down to the Hal.s of Congress year | 


after year, and ask you to pass special acts for 
their relief, placing them on the roll of invalid 


| pensioners from the date of their disabilities, in- 


stead of from the date of the completion of their 
proof, 
allowing these men pensions in accordance with 
what was the understanding at the time they en- 
tered the service ? 
Government entered into with these men? Their 
claim has hecome a vested right, and they have 


Why isit, then, that you will Nesitate in | 


Was it notacontract thatthe | 


aright to demand it of you. You are sufficiently | 


liberal in making appropriations to carry on the 
affairs of the country. You are munificent in 
many other respects. But when these soldiers 
come to the doors of Congress and ask for a few 


| hundred dollars, you refuse them their prayer. 


How unjust! Why not place the soldiers of the 
war of 1812 on an equal footing with each other? 
Why give an advantage to those who made ap- 
plications for pensions previous to 1820, which 
you will not give to those who, whether from 
ignorance of their rights, from pride of circum- 


| stances, or from inability to complete their proofs, 


did not apply till after that date? 

I have a case in illustration of the injustice of 
such a practice. A few years ago—and since 
1850—I am informed that a soldier who was in 
the battle of Plattsburg, where two thousand of 
our militia men drove back fourteen thousand 
British trodps, made applieation at your Pension 
Office. 
in his leg, was thrown into the hospital, and had 
suffered amputation. His officers were killed in 
battle, and his company scattered throughout the 


err so that he was unable, until lately, to 
_make the necessary proof,in orderto comply with 


the construction of the law, as given at the War 
Department. He was told there that his case was 
a good one, and that he would be placed on the 
vension rolls from the date of the completion of 
hie proofs. He asked: ** Am I not to be placed 
back on an equal footing with my comrades in 
the service? I have been unable to maintain my- 
self, I have been obliged to throw myself on the 
sympathy and aid of kind friends. Instead of 
my being a support to my family, they have 
supported me; and now you propose-to turn me 


away with the humble pittance of ninety-six dol- | 


He had been wounded by a musket ball | 


lars a year, after the date of the completion of | 


my proof. Iwill go to Congress, and ask that | 
justice which you deny at your Pension depart- 
ment,”’ 

But, Mr. Chairman, the amount involved is not 
large. 


To carry out the provisions of this bill | 


and sacrifices, but because the country will « 


class of men, during the last sixty years, jj! 
more than pay the sums due the invalids of 18]9 
Pensions were allowed those brave men of th. 
Revolution not only on account of their services 
eter- 
nally keep the tablet of gratitude bright” toward, 
those who achieved our independence as a natioy 
Pensions to invalids of the war of 1812 and sy}. 
sequent wars proceed upon a different principle 
They grew out of a promise made by Congress 
before and at the time they entered the seryjeo 
and may well be said to have formed a contract 
between the Government and the soldiers—whoey 
both were free to make it—founded upon consid- 
erations of patriotism, protection, and defengo- 
and most nobly did the soldier perform the duty 
assigned him. They protected the legacy left by 
the heroes of ’76, and preserved our patrimony 


| of freedom from stain and dishonor. 


National justice, good policy, the dictates of q 
common humanity, and the feeling of just grati- 
tude demand this act at our hands. 

I shall propose, before I take my scat, to add 
three sections to my bill, or substitute, with a 
view of carrying out in part, and as far as prac- 


| ticable at the present time, in my judgment, the 


object sought to be accomplished by the gentle. 
man from Tennessee. , 

But I have placed the invalid soldiers first, be- 
cause I think the Government should be just he- 
fore they are generous. These wounded men 
come here and ask us to fulfill our contract, fairly 
made with them when they entered the A rmy,and 
I would not have the Government higgle witha 
wounded or disabled soldier as to the time when 


| his pension shallcommence. Whenever he proves 


that his disability commenced, his pension ought 


| to commence from that period, without regard to 
| the time when his proof was perfected or com- 
} , ° : ’ . 
|| pleted. There is only one class of soldiers’ claims 


| 1812. 


vending before Congress which may be said to 
1ave equal merit with the invalids of the war of 
i allude to the claims of the officers and 
soldiers of the Revolution, recommended to us by 


'the Legislatures of New York, Maryland, and 
Virginia, and petitions from every part of the 


country, and for the relief of whom I had the 


honor, early during this session, to refer a bill to 


the Committee on Revolutionary Claims, and ! 
am gratified to know that the same received the 
unanimous indorsement of the committee, and has 
been reported to the ELouse without alteration or 
amendment. To those men, and the heroes of 
our second independence, we are indebted for the 
seats we now occupy, for this splendid Hall, for 
the immunities and blessings we enjoy, and for 
our greatness and glory as a people. 

I find, in looking over the report of the Com- 
missioner of the Land Office for the present year, 
that the territory won by the arms of those pat- 
riots, amounts to one thousand four hundred and 
fifty-eight million acres, besides the inestimable 
boon of liberty and independence which we now 
enjoy. To meet the promises of Congress to these 
men, this entire territory, by the act of 1790, was 
piedged to the payment of the revolutionary debt; 


-and I trust that this Congress will see to it that 


| source will average about six millions. 


the injustice which has been done to these men 
shall no longer be a reproach and a stain upon the 
national honor. We have already received from 
the sales of these lands more than one hundred 
million dol!lars, and the yearly income from that 
The sol- 


diers of the Revolution have the first mortgage 
/upon the public domain, and the soldiergof the 


will require buta comparatively small amount.to |, 


be taken from your Treasury. On looking over 
the report of the Commissioner of Pensions, I sce 


| that for the year ending June 30, 1857, the num- 


| of $1,63 


ber of Army invalids on the rolls was four thou- 
sand eight hundred and ninety-cight. It is sup- 
»0sed that about one third of that number have 

ce@receiving pensions from the date of their dis- 
abilities, leaving three thousand two hundred and 
sixty-five té be provided for under this bill; and 
it is estimated that it will require, on an average, 
$500 to pay each man, making an aggregate sum 
2,500. 

Of the 54,838 soldiers of the Revolution who 


war of 1812 have the next claim, to the income, at 
least, for they nobly maintained our countrys 
rights, sustained the honor of our flag, and gained 
what may well be termed our second independ- 


; ence, 


I know very well that in the present depleted 
state of the national Treasury it is impossible to 


_do justice to all those who have entered the ser- 


vice of our country, 1 would be glad, under cer 
tain rules and regulations, to go with the gentle- 


man from Tennessee [Mr. Savage] in establishing 


| services as well as for disabilities. 


were pensioned under the acts of 1818, 1828, and |) 


the principle, however novel it may be, since the 
days of the Revolution, of giving pensions for 

With this end 
in view, I propose to amend my substitute bby én- 
corporating into it the principle of the bill of 1832, 


18. 
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which is simply fall pension for twenty-four 
months’ service, half pension for twelve months, 
and a quarter pension for six months. — 

| know that many performed meritorious ser- 
yices Who were on military duty for a less length 


| 


of time, equally so to the extent of time they were | 


in the service—some for three months; some less 


—those who were of the drafted and volunteer | 


force for thirty and sixty days in the States. 
In Connecticut this class prevented the recap- 


ture of the Macedonian and our other ships of war | 


by the British fleet, which held them blockaded 
un the river Thames. But while we cannot do full 
and complete justice to all of that class of men, 
let us go'as far as we can, trusting to another 
occasion, & more auspicious day in the financial 


condition of our Treasury, to triumphantly vin- | 
dicate our appreciation of the services of all, and | 


anation’s gratitude to all her brave sons. 

Mr. Chairman, I now modify my substitute by 
adding the sections which I send to the Clerk’s 
de ‘ k : 

SE 
yiving officers, musicians, soldiers, and Indian spies, who 
<ul bave served in the regular Army, State troops, volun- 
sors, or militia, at One Or more Limes, a period of two years 
dunng the war with Great Britain declared by the United 
<:ates on the [8th day of June, 1812, or in any of the ludian 
wars subsequent to the war of the Revolution, and previous 
ty said 18th day of June, 1812, shall be entutled to an annuity 
or pension equal to his full pay in the line, according to his 
rauk, but not exceeding in any case the pay of a captain of 
infantry ; such pay to commence on the 4th day of March, 
is58, and continue during his natural life ; and that any of- 
ficer, non-commissioned officer, musician, or private, as 
aforesaid, Who shall have served as aforesaid a term or 
terms in the whole less than the period of two years, but 
not less than six months, shall be entitled to an annuity or 
pension, each according to the term of his service, bearing 
such proportion to the annuity granted for the same rank for 


_ 3. And be it further enacted, That each of the sur- | 


the service of two years as bis term of service did to the | 


wrm aforesaid, to commence on the 4th day March, 1858, 
and continue during his natural life. 
sec. 4. and be it further enacted, Thatif any person who 
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manner, the several other ranks of the Army and marine | 
corps, in respect to pensions, shall be assimilated to those | 


| of the Navy, as follows: @ major to a commander; a cap- 


would be entitled to a pension under the third section of || 


this act, if living, have died, or may hereafter die, leaving 
a widow, such widow shall be entitled to receive, during her 
widowhood, thesame annuity or pension that her husband 
would have been entitled to if living, to commence on said 
tih day of Mareh, 1858, unless ber husband shall have sur- 
vived that date, and received a pension under this act, in 


which case, her pension shall commence from the day of | 


his death. 
Sec. 5, .and be it further enacted, That the annuity or 


yvension hereby allowed shall not be in any way transfer- | 
I s j 5 


able, or liable to attachment, levy, or seizure, by any legal | 


process Whatever, but shall inure wholly to the personal 
benefit of the officer, non-commissioned officer, musician, 
or soldier entilled to the same, or to his widow. 


Mr. CURRY obtained the floor. 


Mr. DAWES. Ifthe gentleman from Alabama | 


will permit me, I will move that the committee 
rise. 


Mr. COBB. Will the gentleman withhold that | 


motion for a moment? 


Mr. DAWES. Certainly, with the leave of the 


gentleman who is entitled to the floor. 
Mr, CURRY. I have no objection. 
Mr. COBB. 
the committee that I shall propose to amend the 
Ill by inserting, after the word ‘* twelve,”’ in the 
niuth line, the words ** and the Florida and Creek 
Indian wars of 1836, 1837, and 1838,’’ so as to 
include those who served in those wars, or their 
widows. 
Mr. FLORENCE. 
offer the following as an amendment to the bill: 
That all persons who are or who may be on the invalid 
pension rolls of the Army, Navy, and marine corps of the 
United States, shall be entitled to receive pensions at the 


rate of not less than eight dollars per month for disability 
of the highest degree, and for disability of less degree pro- 


I merely desire to give notice to | 


tain to a lieutenant ; alieutenantto a master; a surgeon, an 
assistant surgeon ; and a chaplain to similar grades in the 
Navy; a sergeant major, an orderly or first sergeant, an 
ordnance or quartermaster’s sergeant, a principal musician, 
and a hospital steward to a boatswain; all other sergeants 
and enlisted master-workmen to a boatswain’s mate ; and 
the widow, child, or children as aforesaid of any other non 
comunissioned officer, enlisted man or ** boy’? of the Army, 
Navy, or marine corps as aforesaid shall be entitled toa 
pension of eight dollars per month; the said pensions, in 
each case, to commence as do similar pensions in the Navy. 
Sec. —-+ nd be it further enacted, That in the event of 
the death or marriage of such widow, the pension aforesaid 
shall therefrom be paid to such child or children ; but in all 
cases said pension shall cease when such child or children 


attained, or shall attain, the age of sixteen years, or died, | 


or shall die, before that age. 
Sec. —. And be it further enacted, That in all cases of 


application for a pension, which have been or may be made || 
under this or any previous act now in force, in relation to || 


the Army, Navy, or marine corps, it shall be presumed that | 
every such person was either disabled, or (as the case may | 


be) that his death was caused, as aforesaid, while he was 


in the line of his duty, unless it be proven that such disabil- | 


ity or death resulted from vicious conduct, immoral habits, | 


or otherwise, as prohibited by the laws governing, respect- 
ively, the Army, Navy, and marine corps. 

Sec. —. .4nd he it further enacted, That the pensions 
hereby provided for shall be paid out of any money in the 
Treasury not otherwise appropriated ; and that all acts and 
parts of acts inconsistent with the provisions of this act be, 
and the saine are hereby, repealed. 


I further give notice that I shall introduce an | 


amendment to provide for certain persons who 


were engaged in service in 1818, and in the war | 


with Mexico. 

Mr. MONTGOMERY. 
shall offer the following amendments: 

After the words * Great Britain,” in line eight, section 
2, insert the following words: 

And also all others who served as soldiers either in the 
regular Army, volunteers, or militia, in anv Indian wars 
between any of the Indian tribes and the United States from 
1783 to 1795, and subsequently until 1812. 

Insert, after the word * twelve,” in line nine, section 
one, the following words: 


I give notice that I 


And also any soldier who served in said war in the regular 


Army of the United States, militia, or volunteers, who can | 


show that, by reason of exposure or other hardships en- 


dured, he is now an invalid, and unable to maintain him- 
self by his labor. 


It may appear strange to the House that there | 


has never been any provision made for Anthony 
Wayne’s army. 


Mr. LETCHER. I would inquire of the gen- 


tleman why he does not include the Florida war, | 
the Whisky insurrection, and the Mexican war? | 


Mr. FLORENCE. And the Buckshot war? 

Mr. MAYNARD. 
I shall, at the proper time, offer an amendment to 
the bill extending the benefit of its provisions to 
those who served in the Army of the United States 
prior to 1818, so as to embrace those men who 
served with General Jackson in his Florida cam- 


| paign. 


I give notice that I shall | 


portionably leas ; such pensions, in each case, tocommence || 
‘rom the occurrence of the disability on account of which | 


they have been or may be granted : Provided, That nothing 
iu this act shall be construed to lessen the pensions of those 


who, by special or other legislation, are or may be entitled | 


'© pensions of a higher grade, or to impair any right thus 
‘iequired 5 and that such higher pensions for disability shall 


be graded in conformity with the assimilation mentioned in | 


the next section of this act. 
, BC. —, And beit further enacted, Thatif any person has 
‘ied, or shall die, by reason of injury received, or of disease 


Mr. UNDERWOOD, Ms. Chairman, with the 
leave of the gentleman from Alabama, I desire to 
give notice that, at the proper time, I shall move 
an amendment to the bill to include those gallant 
soldiers of our own State, Kentucky, who went 


I desire to give notice that | 


1 


| Pennsylvania, to 


out under the command of General Hopkins, who | 
were engaged in a toilsome march, and who were | 


more exposed to danger and starvation than al- 
most any other men who were engaged in the war 
of 1812. I desire to have them also included. 

Mr. FLORENCE. I desire to submita prop- 
osition to print the several amendments of which 
notice has been given, so that the members of the 
House may be able to give them due considera- 
tion before they are called upon to vote 

The CHAIRMAN. The propostion of the 


gentleman from Pennsylvania cannot be received | 


contracted, while in the line of his duty as a comunissioned || 


“r hon-commissioned officer of the Army, Navy, or marine | 


corps of the United States, or as an enlisted man or ** boy”? 


= either of said branches of public service, and shall have || 
“(tor shall leave, a widow, or, if no widow, a child or | 


children under sixteen years of age, such widow, during her 
widowhood, or, if there be no widow, such child or children 
shall be entitled to receive a monthly pension, to be com- 
puted in amount according to the pension laws in relation 
\ the Navy now in force : that is to say, the widow, child, 
or children, as aforesaid, of a general officer, colonel, or 
lieutenant-colonel of the Army or marine corps, shall be 
emtitled to the pension now allowed by law to the widow, 
Guild, or children of a captain of the Navy; and, in like 


' 
i 


in committee. 

Mr. DAWES renewed his motion, and it was 
agreed to. 

So the committee rose, and the Speaker having 
resumed the chair, the chairman (Mr. Buornetr) 
reported that the Committee of the Whole on the 
state of the Union had, according to order, had 
under consideration asa special order, the bill of 
the House No. 259, and had come to no conclu- 
sion thereon. 


Mr. FLORENCE. 


I ask the unanimous con- 


/sent of the House to have printéd the various 
| amendments, of which notice was given in the 


Committee of the Whole on the state of the 


Union. 


Mr. LOVEJOY. 
Tlouge adjourn, 


Mr. LETCHER. 


I object; and move that the 


I would like, at the same 
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time with the proposition of the gentleman from 

ste it referred to a committee 
to ascertain how many wars we have ever had, 
and what would be the cost of pensioning the 
whole set. [Laughter. 

Mr. MAYNARD. I think the Committee on 
the Library would be the proper committee to 
obtain that information. 

Mr. LOVEJOY. | insist on my motion. 

The motion was agreed to; and thereupon (at 
& quarter past four o'clock, p. m.) the House 
adjourned. 


IN SENATE. 
Frinay, -Ipril 23, 1858. 
Prayer by Rev. J. L. Ex.iorr. 
The Journal of yesterday was read and approved. 


THE AFRICAN SLAVE TRADE. 
The PRESIDENT pro tempore laid before the 


Senate a message from the Presidentof the United 
States, transmitting reports of the Secretary of 
State and the Secretary of the Navy, with ac- 
companying papers, in answer to a resolution of 
the Senate of the 19th of January last, which was 
submitted by Mr. Sewanp, calling upon the Pres- 
ident to communicate to the Senate any informa- 
tion in his possession, derived from the United 
States wauniaan on the coast of Africa, or from 
the British or French Governments, or any other 
official sources, concerning the condition of the 
African slave trade, and concerning the move- 
ments of the French Government to establish a 
colonization in the possessions of thatGovernment 
from the coast of Africa, 

The message was read, and, on motion of Mr. 
Srvart,was referred to the Committee on Foreign 
Relations. 

Mr. SEWARD subsequently said: The answer 


| of the Secretary of State to the call of the Senate, 


made some time ago, for correspondence with for- 
eign Powers concerning the slave trade, was or- 
dered to be referred this morning, in my absence, 
to the Committee on Foreign Relations. I move 
that the communication be printed. 

The motion was agreed to. 

Mr. JOHNSON, of Arkansas. I should be 
glad to ask a question of the Senator from New 
York, who has obtained this order for printing. 
It is granted without any feference whatever. | 
am notaware that the document is before the Sen- 
ate, but I understand there is not a little of it. 
Will the Senator explain it? Otherwise, | must 
move to reconsider. 

Mr. HUNTER. I hope the Senator will let it 
lie over until to-morrow. 

Mr. SEWARD. Ido not know what the dif- 
ficulty is. The paper came in yesterday, and was 
referred this morning to the Committee on For- 
eign Relations. It has gone to the Committee 
on Foreign Relations, and Lask that it may be 
printed. Itis voluminous and very important. 

Mr. HUNTER. Is it a short paper? 

Mr. SEWARD. No, sir. It is a communi- 
cation of the correspondence of foreign Powers 
concerning the slave trade. 

Mr. MASON. It is a very interesting corre- 
spondence, to the country, on the subject of the 
relative action of the British and American Gov- 


/ernments in regard to the suppression of the Af- 
' rican slave trade. 


Mr. HUNTER. 
to-morrow. 

The PRESIDING OFFICER, (Mr. Bieas.) 
The Chair will remark to the Senator from New 
York that the motion was entertained under unan- 
imous consent, because, under the rule, it must 
go to the Committee on Printing, 

Mr.SEWARD. [have no objection that it shall 


go to the Committee on Printing, if they desire 
to examine It. 

Mr. JOHNSON, of Arkansas. If the Com- 
mittee on Foreign Relations say it ought to be 
printed, | shall make no objection. 

Mr. SEWARD. I happened to be out on a 
committee of conference at the time, and the hon- 
orable chairman was out; but the committee de- 
sire that it shall be printed. 

Mr. JOHNSON, of Arkansas. 


interpose no objection. 
ORDER OF BUSINESS. 
Mr. CRITTENDEN. I wish to presenta pe- 


tition, 


I hope it will go over until 


Then I shall 
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The PRESIDENT pro tempore. The Chair | 


will inform the Senator that this day being set 
apart for the consideration of private bills, itis not 
in order to consider any other business, unless 
otherwise directr d by the Senate. 

Mr. CRITTENDEN. lLonly want to present 
a petition. ‘ ( ‘ : 

Mr. IVERSON. I have no objection to waiv- 
ing the taking up of the Private Calendar until 
we get through with the ordinary morning busi- 
ness. 

The PRESIDENT pro tempore. The Chair will 
regard that as the sense of the Senate, unless ob- 
jected to. 

PETITIONS AND MEMORIALS. 


Mr. CRITTENDEN presented the petition of 
Charles Grampp, praying that his pension may 
be made to commence from the date of his dis- 
ability; which was referred to the Committee on 
Pensions. 

Mr. BIGLER presented a memorial of Samuel 
V. Merrick, William C. Ludwig, Charles Mac- 
alister, and S. Morris Waln, trustees, appointed 
ata meeting of citizens of Philadelphia, praying 
that the bill to establish certain ocean post routes 
between the United States and Europe, and to reg- 
ulate the transportation of the mails thereon, and 
to reduce the expenses thereof, now before Con- 
gress, may become a law; which was referred to 
the Committee on the Post Office and Post Roads. 

Mr. MASON presented a memorial of citizens 
of Jefferson county, Virginia, praying the loca- 
tion of a national foundery at Shepherdstown, in 
that county; which was referred to the Commit- 
tee on Military Affairs and Militia. 


PAPERS WITHDRAWN AND REFERRED. 


On motion of Mr. POLK, it was 


Ordered, That the petition of James T. V. Thompson, on 
the files of the Senate, be referred to the Commitice on 
Claims. 


On motion of Mr. CHANDLER, it was 


Ordered, That the memorial of Captain Jobn B. Mont- 
gomery, on the files of the Senate, be referred to the Com- 
mittee on Claims. 


HOUSE BILLS REFERRED. 


The following bills from the House of Repre- 
sentatives were severally read twice by their titles, 
and referred as indicated below: 

A bill (No. 2) donating public lands to the sev- 
eral States which may provide colleges forthe ben- 
efit of agriculture and the mechanic arts—to the 
Committee on Public Lands. 

A bill (No. 62) making appropriations for the 
support of the Military Academy, for the year 
ending the 30th of June, 1859—to the Committee 
on Finance. 

NOTICE OF A BILL. 

Mr. SEBASTIAN gave notice of his intention 
to ask leave to introduce a bill to extend the pre- 
emption laws of the United States to the reserved 
sections of land within the grants to railroads in 
Arkansas, and for other purposes. 

REPORTS OF COMMITTEES. 

Mr. IVERSON, from the Committee on Claims, 
to whom was referred the petition of Bernard M. 
Byrne, submitted a report, accompanied by a bill 
(S. No. 282) for the relief of Bernard M. Byrne. 
‘The bill was read, and passed to a second read- 
‘ug; and the report was ordered to be printed. 

Mr.SIMMONS, fromthe Committee on Claims, 
to whom was referred the memorial of James Mac- 
caboy, submitted a report, accompanied by a bill 
(S. No. 283) for the relief of James Maccaboy. 
‘The bill was read, and passed to a second read- 
ing; and the report was ordered to be printed. 

He also, from the same committee, to whom 
was referred the petition of C. Edward Habicht, 
administrator of J. W. P. Lewis, submitted a re- 
port accompanied by a bill (S. No. 284) for the 
relief of C, Edward Habicht, administrator of J. 
W. P. Lewis. The bill was read, and passed to 
a second reading; and the report was ordered to 
be printed, 

WAGON ROADS. 
Mr. SEBASTIAN submitted the following res- 


sent, and agreed to: 


Resolved, That the Committee on Military Affairs be in- 
structed to inquire into the expediency of constructing a 
wagon road from Fort Smith, in Arkansas, to Albuquerq 
in New Mexico ; and from Fulton, in Arkansas, to E) Paso, 
in New Mexico; and report by bill or otherwise. 
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INDIANA MEETING OF FRIENDS. 
Mr. IVERSON. 


ing business, I move that we take up the special 
order, being the Private Calendar. 

The motion was agreed to; and the Senate, as 
in Committee of the Whole, proceeded to con- 
| sider the bill (S. No. 46) to grant the right of 
| preémption in certain lands to the Indiana Yearly 
Meeting of the Society of Friends. 
| MrseMASON. This isa proposition, asl un- 
| derstand, to grant a portion of the public lands to 
| areligious society for the purposes of that society, 

which are, as far as I can understand the bill from 

the reading of it, prescribed in the act, undertak- 
ing, on the part of Congress, to regulate matters 
| with which, in my humble judgment, we have 
nothing todo, I did not distinctly hear the bill, 
for | was interrupted at the moment, but I under- 
| stand that it was to give them a preémption right. 
That policy has been instituted by the Govern- 
| ment, and is a very wise policy for the purpose of 
| securing the actual settlement of the lands by the 
citizens of the United States, not for the purpose 
of making donations to charitable institutions. I 
move that the bill be indefinitely postponed. 

Mr. PUGH. The Senator from Virginia to- 
day, as on a former occasion, has stated what 
_ he understood to be the bill, and without giving 
"any opportunity for correction, has concluded his 

speech by some motion, intending to put an end 
to the whole affair. Now, the Senator has alto- 
gether misapprehended the bill. He entirely mis- 


j 
} 
} 
i 
} 
| 


understands the case which is before the Senate. | 


I do not think it is possible for any Senator to ex- 


| amine the question without being in favor of the | 


passage of the bill. 

Nearly halfacentury ago, Mr. President, when 
the Shawnee tribe of Indians were wild, living in 
the northwestern portion of the State of Ohio, 
this Society of Friends, through three of its or- 


Indians in that portion of the country. They es- 
tablished their school—for it was only a school 
for Indian children—at Wapakousta, in the State 
of Ohio. The whole care of the mission belongs 
to the Indiana Meeting, which isthe party named 
in the bill. The Government of the United States 
| bought the lands of the Shawnees, extinguished 
the Indian title in Ohio, and removed them to 
| Kansas Territory, and they gave them the lands 
| on which they were finally settled. They were 


not lands of the United States any longer. The | 


fact is, | believe, they had a patent from the Uni- 
| ted States, issued by President Tyler. 


the Shawnees, in which hey reserved to them- 
| selves two hundred thousan 


established among them. Here is the section. I 
should have contented myself with stating the 
substance of it, but for the fact that there seems 
to have been such a disposition to put the bill off 
without learning anything about it. Here is the 
second article of the treaty, or rather an extract 
from it: 
| OF the lands lying east of the parallel line aforesaid, 
there shall first be set apart to the Missionary Society of the 
| Methodist Episcopal Church South, to include the improve- 
ments of the Indian Manual Labor School, three sections of 
land; to the Friends’ Shawnee Labor School, including 
, the improvements there, three hundred and twenty acres 
of land; and to the American Baptist Missionary Union, to 
include the improvements where the superintendent of their 
| school now resides, one hundred and sixty acres of land ; 
also, five acres of land to the Shawnee Methodist Chureb, 
including the meeting-house and grave-yard ; and twoacres 
| of land to the Shawnee Baptist Church, including the meet- 
| ing-house and grave-yard.”’ 

This was a stipulation inserted by the Indians 
| themselves, in order to secure the continuance of 
_the mission schools organized by these religious 

societies. It is in no sense a donation for any re- 
ligious society as such. Itis simply to protect 
the schools established for the civilization of the 
Indians; and I do not know that it is any demerit 


: ; : in the school that its teachers belong to either one 
olution; which was considered by unanimous con- | 


or another religious denomination. Although 
these-were established as missionary schools by 
religious societies, they are schools; and as I say, 
I do not think the schools are any the worse be- 
cause they are under the control of religious so- 
cieties. 


If there be no further morn- | 


ganizations nominally—I believe, the Indiana | 
Meeting, the Ohio Meeting, and the Baltimore | 
| Meeting—undertook the pioneer mission to the | 


In 1854, about the time the Territory of Kan- | 
sas was organized, a treaty was concluded with || 


acres of land, stip- | 
| ulating that certain proportions of that reserved | 
' tract should inure to the benefit of the missions | 
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|| The Indians stipulated that these two hundred 


thousand acres of land should be reserved to them 
that they would take out of them these adnan 
here named, and any other grants that might be 
| Necessary to give a certain quantity for all the 
_ Shawnee people, so much to the heads of families 
_and those who are not, and that the residue of 
|| the tractshould be reserved five years, and durino 
those five years, any of the Shawnee people 
scattered and settled outside of the reservation 
who might come in, should be entitled to have 
head rights or family rights, and the balance of 
the tract, after that, should be sold by the Goy. 
ernment, and the money paid over to the Shaw. 
nees, 

Now, sir, it is discovered that the Shawnee La. 
bor School, established by the Society of Friends 
is not so favorably situated in the location of the 
lands set apart to it by the treaty as the Method. 
ist society, which has three entire sections, there 
being but one half section set apart for the So. 
ciety of Friends, and the Indians themselves jn 
council have designated a tract of land to be added 
to that for the purpose of furnishing woodland to 
enable the school itself to be kept up. The Ip- 
_ dians in council appropriated it out of their own 
| land. An application was made to the Commis- 
| sioner of Indian Affairs to confirm the location. 
It was their land, it was their school; they were 
satisfied with it. The Commissioner of Indian 
Affairs said he must refer it to the Commissioner 
of the General Land Office, and he commended it 
to his attention. This very bill was drawn b 
the Commissioner of Indian Affairs Jast in office, 
The Commissioner of the General Land Office re- 
_ ported that he could not confirm this location un- 
der the acts of Congress then in force, as it did 
not come technically within the preémption laws, 
and he advised the parties to apply to Congress, 
An extract of his letter is contained in the report 
of the committee, commending it to Congress. 

Now, instead of looking into the case, Senators 
have risen three or four times—and™ot one Sena- 
tor, but three or four of them—to set up a real 
ghost, a stalking horse in the Senate, that we are 
going to grant out the public land in immense 
quantities to religious societies, and that it is set- 
ting a new precedent. Why, sir, the first prece- 
_ dent I know almost in the history of this Govern- 
| ment of a grant of public land, is a grant to the 

United Brethren, commonly called the Moravians, 
to induce them to civilize the Indians. It wasa 
| grant to a religious missionary society for the ex- 
| press purpose of establishing schools among the 
ndians. I believe it is one of the first grants in 
| the history of the Government; but that is not this 
case. I only state that to show Senators that it 
sets no precedent at all. This land belongs to the 
| Shawnees; they reserved it in their treaty with 
| us. They owned the whole tract, and had a pat- 

ent for the whole tract, and they agreed to sur- 
render it up to us at a certain valuation, all ex- 
cepting these two hundred thousand acres of land. 

They propose out of that land, which is theirs, 

and the proceeds of which are to go to them, if 
there is any surplus, to enlarge the temporary 
grant to this school, so as to enable it to be made 
more efficacious. As I said, they are willing todo 
it; the Indian Office is willing to do it; the Land 

Office is willing to do it; and the Committee on 
| Public Lands has twice reported in fa¥r of it. 

The bill passed the Senate at the last Congress, 

and failed in the House for lack of time; and now 
| when it comes up at this session, as often as the 
| bill comes up, some Senator rises an@ says if he 
understands it, it means thus and so, and there- 
‘upon he wants it laid on the table without wait- 
| ing for any explanation. It seems to me that the 
| proposition is trifled with, and I say so with all 
respect. It is a fair proposition. It proposes 
| nothing dishonest. 

| At my suggestion, in committee, there was & 
_ section added to the bill to guard against any pos- 
sibility of abuse, providing that they should never 
sell the land without the consent of Congress, 80 
as to prevent the least speculation. I have no 
doubt that if it is found necessary, for increasing 
the usefulness of the school, that the land shall be 
sold, Congress will grant the right to sell it; but, 
for the express purpose of preventing any specu- 
lation, I inserted that clause. 

Now, sir, what does the bill propose? I come 
| lastly to that. It p s that they shall have 
|, the title to this tract of land, which is given to 
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them in the treaty, in the first place—for it is given 
to them—and, in the next place, that they shall 
have the privilege of paying the Government 
1] 25 per acre for the rest of the land that the In- 
dians are willing to give them. It is absolutely 
not our land; it is land that we have guarantied 
to this tribe of Indians; but I have required, and 
the parlies are willing to pay this Government, 
$1 25 per acre for land that the Government does 
not own, and cannot even get. : 

Mr. BROWN. In that connection, will the 
Senator explain to me why it is that the three 
hundred and twenty acres additional to the tract 
reserved in the treaty, and which it is proposed 
to let these parties enter under the provisions of 
this bill, are not located in connection with the 
jand they already have—why it isa floating priv- 
ilege to carry it anywhere over the country? 

Mr. PUGH. I will tell the Senator why it is 
necessary. It is stated in the report, and was 
made to appear to the committee and to the exec- 
utive officer. This reservation in the treaty only 
inclades the buildings and farm-lands; it includes 
no timber land; and, at the present time, the mis- 
sion has no access to any woodlands; and, if they 

oupon any timber reservations, the Government 


of the United States would be after them with its | 


oficials for trespassing upon the public lands. 
The three hundred and twenty acres to be added 
by this bill is a tract of timber land—nothing else 
in the world. 

Mr. BROWN. But [ cannot understand of 
what advantage these three hundred and twenty 
acres of land can be to the mission unless located 
in connection with it; and I find, on reading the 
pill, that they are to locate anywhere on Indian 
soil; it may be two hundred miles off. 

Mr. PUGH. You are mistaken, sir. A de- 
scription is given in the bill. 

Mr. BROWN. The reading of the bill is this: 

“Tn addition to the three hundred and twenty acres set 
apart to the Friends? Shawnee Labor School or Mission by 
the said treaty; such location to be made upon any of the 
said Jands which will belong to the United States after the 


indians shall have made their selections, as provided by the 
said treaty.”? 


It does not require that it shall be located in 


connection with the other. 


Mr. PUGH. The report specifies the lands | 


the Indians have already designated. ‘They have 
already designated the tract themselves. It is 
stated in the report. 

Mr. BROWN. Precisely; but that does not 


meet the point. What I apprehend is, that this | 


isan attempt on the part of this mission to get 
some valuable town-site or some property of great 
value, because if they wanted three hundred and 
twenty acres of land for the benefit of this mis- 


sion, they would take land in connection with | 


what they have, and take the nearest three hun- 
dred and twenty acres that happen to be vacant, 
but when they go all over the face of the country 


to be allowed to locate three hundred and twenty | 


acres anywhere, it looks to me very much as if it 


is an attempt to get a town-site or something else | 


that has a particular value attached to it. 

Mr. PUGH. The Senator may have the bill 
amended in that regard—there is no difficulty 
onthat score. As I said, the bill was drawn by 
the late Commissioner of Indian Affairs, but that 
point never attracted my attention, because I knew 
that the tracts of lands are particularly designa- 
ted, and it is stated in the report what they are. 
They are selected. Here is the tract: 


“The Yearly Meeting of Indiana therefore asks permis- | 


sion to locate and purchase as a preémption right, at @1 25 
a acre, two tracts in the neighborhood of the mission-farm, 
namely: one hundred and twenty acres west of the farm, 


ong two hundred acres on the south side of the Kansas 
iver.’ 


[ knew that it was specified. If it is not done | 


in the bill, it is because I trusted the Commis- 
Sioner to draw it up; and I shall not object to the 
Senator’s amending the bill in that particular. I 
shall not detain the Senate any longer. 


Mr. HUNTER. I think it was understood, 


when we adjourned yesterday, that we should 
take up the deficiency bill to-day. I hope it will 
be taken, up. 

Mr. PUGH. Let us have a vote on this bill 
one way or the other. 

Mr. HUNTER. If there could be a vote with- 
out debate, I should not object; but I know there 
will be eppoetion I know there will be speeches 
made, must take the sense of the Senate on 
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up. 

"Mr. BROWN. Can that motion be made with- 
out altering the rule?) The Senate is sittingunder 
a resolution appointing this day for the consider- 
ation of private bills. Ido not understand that 
we can, without a day’s notice, change the rule. 

Mr. HUNTER. Itisnotarule. It isa mere 
order of business, the same as we make in regard 
to other special orders. I hope the Senator from 
Mississippi will not interpose in the way of the 
deficiency bill. Let us get through with it. I 
think that was the understanding when we ad- 
journed yesterday. 

Mr. BROWN. I did not so understand. 

Mr. HUNTER. I think it was the under- 
standing. 

The PRESIDING OFFICER, (Mr. Biaes in 
the chair.) In the opinion of the Chair, a major- 
ity can set aside this biil for the purpose of taking 
up the deficiency bill. 

Mr. HUNTER. Then I make that motion, 

, to postpone all prior orders and take up the defi- 
ciency bill. 

Mr. SIMMONS. I wish the Senator would 
give way and let this bill pass. ‘The hour of one 
o’clock has not yet arrived. 

Mr. HUNPER. I would give way if I did not 
know that this bill would be debated. We can- 

| not pass the bill under an hour’s debate. 


Mr. SIMMONS. Wecannot debate it ten min- 


utes longer if we try. 
Mr. HUNTER. I make the motion that the 
| deficiency bill be now taken up. 


Mr. IVERSON. Does the Chair decide that 


it is competent for a majority to set aside the res- 


olution passed some time ago setting apart Friday || 


for the consideration of private bills ? 
The PRESIDING OFFICER. That is the 
opinion of the Chair. A majority of the Senate 


have a right to dispense with that order of busi- | 


| ness, and take up any other. 


| Mr. IVERSON. The impression my mind de- | 


|! rived from older Senators was that it could not be 
|, done without unanimous consent. J] know that 
the Chair this morning, when it was not occupied 
|, by the present incumbent, when it was moved to 
introduce petitions, stated that it could only be 
| done by unanimous consent. I yielded; and there- 
fore petitions were introduced. The President 
| pro tempore of the Senate, as I understood him, 
decided that it required unanimous consent to 
waive the order of the day. I think the present 
occupant is wrong in his decision. 1 willappeal 
to older Senators, however. 


Mr. STUART. The Senator will allow me to | 


say that it has been the uniform decision of the 
Senate, I think, that an order made in this way 
becomes a rule of the Senate. ‘The question has 
been raised here several times, since [ have been 
in the body, and it has been uniformly decided 
that it required one day’s notice to change it. I 
do not make this suggestion because I object to 
taking up the deficiency bill; but 1 am anxious 
that there shall not be an erroneous decision on 
this question; because, if so, our private bill ar- 


rangements will be ended for the session; for some- | 


body will be continually moving to postpone them, 


and, by talking about it and voting about it, we 


shall lose private bill day. 


Mr. JOHNSON, of Arkansas. I have been + 
| here for some years, and | am very certain that, || 
if the proposition that is now presented to the con- || 


|| sideration of the Senate by the Senator from Mich- 


gle Friday that would not have been devoted to 
private bills; and yet, I know that we have con- 
|, stantly passed private bills over on Fridays. Now 
there is one little bill here which is producing this 
kind of excitement and this kind of exaction of 
| the public business which is to set aside business 
, of far more importance. 

Mr. STUART. 1 hope the Senator will allow 
|| me to say a word. 

Mr. JOHNSON, of Arkansas. Certainly. 

‘| Mr. STUART. It is a very short time since 
|| this order was made. I say that when such an 
‘| order has been made by the Senate, the decision 
|| has been, that after it is made it cannot be set 
|, aside without the unanimous consent of the Sen- 
{| ate; and I call the attention of the Senator toa 


|| case that occurred when the Kansas-Nebraska bilf 


| was under consideration. It became necessary to 


taking up the deficiency bill. I move to take it | 


|| bills. Instead of complying with that or 


igan can prevail justly, or should heretofore have | 
| prevailed justly, there would not have been a sin- | 
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give one day's notice of an intention to move to 
set aside just such an order as this, and it was 


, done. 


Mr. JOHNSON, of Arkansas. [ hope very 
much that the decision of the Chair will be sus- 
tained if the gentleman takes an appeal. 

Mr. HUNTER. There is no appeal. 

Mr. JOHNSON, of Arkansas. If there is no 
appeal, it is unnecessary to discuss it. I willsay, 
however, that at this time of the session, when 
we are trying to bring our work up to the 7th of 

| June, and when we are compelled to do it, or else 
| rescind the resolution adopted by the two Houses, 
| (an operation which is not very easy, by the way,) 
I hope we shall not give a different construction 
from that stated by the Chair, and thus delay the 
public business for the consideration of such as 
that which is before us. As to the bill before us, { 
certainly shall oppose it, and [ know there are 
others who will do so; and | think I can show 
grounds on which you cannot get a majority of 
the Senate to pass that bill to-day. 

Mr. LVERSON. I must take an appeal from 
the decision of the Chair, unless the Senate come 
to some arrangement about the Private Calendar. 
{t has been usual through all the Congresses here- 
tofore to take up the Private Calendar regularly 
on Fridays, about the Ist of April, at the long 
session. I think the order settife apart Friday 
for private bills, at the first session of the last 
| Congress, was adopted on the 24th of March, and 

from that time to the end of the session, every 

| Friday was appropriated to private bills. 1 ob- 

tained an order from the Senate during the month 

of March, or about the Ist of this month—I de 

| not remember particularly the time—setting apart 

Fridays hereafter for the consideration of private 

don the 

Senate has devoted but a single day this whole 

session to the consideration of the Private Calen- 
dar. 

Mr. JOHNSON, of Arkansas. If that is the 
| case, it is the Senator’s fault. He has not in- 


‘| sisted that the rule is what he now contends for. 


| Mr. IVERSON. I beg pardon; it is no fault 
| of mine. The Senate set aside the Private Cal- 
| endar by proceeding to other business of a press- 
| ing character. I did not a objection, 
| though I was anxious to have the private bills 

considered. I yielded and yielded, until my pa- 
| tience was exhausted, and I will not yield again 
| without some arrangement. 


‘|| Mr. JOHNSON, of Arkansas. The Senator 
| had no right to yield before. 


Mr. IVERSON. Lam willing to yield to the 
deficiency bill to-day, provided the Senate will 
' make the Private Calendar the order for to-mor- 
| row. If they do that, lL will yield; otherwise, I 
will not; and { will take an appeal from the decis- 
ion of the Chair. if the Senate will, by general 
cqnsent, agcree—— 

Mr. MASON. I shall give no consent. 

Mr. TOOMBS. Nor I, either. 

Mr. MASON. I deem ita matter of the last 
_ importance that the business of the Senate should 

be under the centrol of the Senate, and more es- 

pecially as we have now fixed the day for adjourn- 
| ment, and are all anxious to adjourn. ‘To ascer- 
tain whether that order is subject to the ceatrol 
of the majority of the Senate, jet it be read, that 
we may see what itis. If itis the rule of the Sen- 
ate, it requires one day’s notice. Ifitis a mere 
| order, it can be disposed of by a majority. 
| ‘The Clerk read the order, as follows: 

“ Resolved, That for the residue of the present session, 
after this present week, Friday of each week shall be set 
apart for the consideration of private bills, in tue order in 
which they stand upon the Caiendar.”’ 

Mr. JOHNSON, of Arkansas, and others. That 
is not a rule. 

Mr. BROWN. I should like to know, then, 
what it takes to constitute a rule? 

Mr. MASON. Arulecisone of the regulations 
prescribed by the Senate, in the nature of a fund- 

amental law, only to be changed in a certain way. 
| Mr. JOHNSON, of Arkansas. A rule, too, is 
| permanent, and lasts from year to year; but this 
| 18 only for the remuinder of the sessiony It isa 
| mere order 


Mr. HAMLIN. I do not desire to interpose 


\ ~ objection to the consideration of the defi- 


| 


cy bill; but I desire to state that this resolu- 


‘| tion, I think, is in the precise words of one whieh 


\| has-been adopted for years, and time after me, 
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as the records of your own Senate will show, it 
has been regarded as a rule of the Senate for the 


» 
; 


session; and on various occasions within my rec- | 


ollection, though I cannot specify the times, when 
an important question has been before the Senate, 
a day’s notice has been given preceding the Fri- 
day which they wanted to occupy, that they 
would move to rescind this rule for the day. I 
recollect distinctly that the Senator who preceded 
you, sir, from yourown State, (Mr. Badger,) on 
one occasion, made that motion: and on the next 
day, Friday, we did rescind the rule for the day; 
butit was regarded asa rule of the Senate; a notice 
was given one day in advance, and it has been 
done frequently. ‘This decision, therefore, is re- 
versing the whole practice of theSenate ever since 
that rule was adopted. 

Mr. BENJAMIN. It is obvious that we can 
reach our purpose without any reference to this 
rule. No one can ever contro] this Senate when 


a majority wishes to take up one class of business | 


in preference to another. ‘The majority must con- 
trol its own business; and if a mere point as to 
the rule on the subject is suggested, what is to 
prevent us laying private bills on the table, one 
after another, as they are called, until we get 
through with them? We cannot make a rule by 
which the majority of the Senate will be prevented 
from doing the Public business when it thinks the 
public exigency requires the dispensation of the 
rule. Nor can any previous arrangement do it. 


You can take these private bills and lay them 


upon the table, one after another; and when we 
have gotthrough with them, then any public busi- 
ness is in order. It can be reached in that way; 
and I trust we shall not continue this profitless 
discussion; but, if there is, as | believe there is, 
a large majority of the Senate disposed to go on 
with the public business, let us go on with the 
deficiency bill. 

Mr. STUART. Iam unwilling that this ques- 
tion should be presented to the Senate, or pass 
away, under any misapprehension. I do not 
know but that there may be somebody here who 
objects to taking up the deficiency bill, but it is 
not lt, Lam entirely willing that the deficiency 
bill shall be taken up and acted upon to-day; but 
it is to avoid the very difficulty that 1s suggested 
by the Senator from Louisiana, that | do not like 


this question to pass off under the present decis- | 
ion, It may occur at the very next Friday that 


the whole day may be spent in a motion to post- 
pone the private bills, and you may consume the 
entire Friday and do nothing. ‘That we have 
seen here often, and it can be done any time. If 
the course suggested by the Senator of laying the 
private bills on the table were pursued, you might 
not get through with them all in two weeks, if the 
minority of the Senate saw fit to fight it. 

Mr. BENJAMIN. A motion to lay on the 
table is not debatable. 

Mr. STUART. But you can vote on a hun- 
dred propositions before you can get to it, by the 
yeas and nays; but that is not the point. Itisin 
order that the business of the Senate may be un- 
der the control of the Senate, that I suggest that 
the uniform practice of the Senate should be fol- 
lowed; that by common consent we lay aside pri- 
vate bills to-day, and take up the deficiency bill; 
but not that we submit to a decision which would 
enable any Senator on any Friday to move to 
eos the private bills to take up wo question 
i¢ wishes, and to debate it all day; that is the 
difficulty. 

Now, sir, I referred to a case—the very case 
alluded to by the Senator from Maine—in 1854. 
‘Then, the Senator from North Carolina (Mr. 
Badger) wishing to get action upon the Kansas- 
Nebraska bill, gave one day's notice thathe would 
move to set aside just such an order as this for 
Friday; and on Friday it was set aside without 


debate, the majority of the Senate being for it; | 


but it has been always held that it required the 


unanimous consentof the Senate, under an order | 


of this kind, to postpone private business. 
it is said it is not a rule. 
thing by the name of a rule in order that it should 
be a rule. 
ticular business. 
your body that every Friday shall be appropri- 
ated in a particular manner; and it is as nie 
rule as it is that a bill shall not be read three tit 
on the same day. A single objection carries it 
over; you cannot read the bill—a majority can- 


You need not call a 


It sets aside particular days for par- 
It is an order; it isarule of | 
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not have it read; it cannot be done at all. Why? 
Simply because the Senate has ordered otherwise. 
‘These rules are but orders of the Senate govern- | 
ing their action. Now, I am willing, and | hope 
the Senate will agree to lay aside ail these ques- 
tions for to-day, and take up the deficiency bill; 
but I hope they will not submit to a decision 
which will put it in the power of any member of 
the body to defeat a private bill any day when he 
chooses. | 
The PRESIDING OFFICER, The Chair will 
remark, though only temporarily occupying the 
chair, that he has some hesitation in deciding this 
question after the remarks made by Senators of | 
more experience in the rules of this body. He | 
does not profess to be expericaced as to the uni- 


_ form practice of the Senate on this question, ‘The 
Chair entertained the opinion, and now entertains || 


the opinion, that this resolution is, in substance, 
to be construed as though you had made private 
bills the special order for to-day. Suppose, in- 
stead of making the Private Calendar a special 
order, you had a resolution making half a dozen 
private bills on the table the special order fora 
particular day: it would be the order of business 
prescribed by the Senate. We make a special 
order to-day to be taken up to-morrow. It is in 
order for the Senate to take up the bill to-morrow; | 
we have assigned that day to discuss that bill; | 
but according to the uniform practice of the Sen- 
ate, whenever that time comes, it is in order to 
move to postpone that, and take up something 
else. 

Mr. STUART. It is so because the rule says 
so. The very rule which makes special orders 
says, ‘‘unless otherwise ordered by a majority 
of the Senate.”? If it did not say so, that could 
not be done. That is the very language of the | 
rule. 
The PRESIDING OFFICER. The question | 
is on the appeal—** Shall the decision of the Chair 
stand as the judgment of the Senate ?”’ 

Mr. IVERSON called for the yeas and nays, 
and they were ordered; and being taken, resulted 
—yeas 26, nays 23; as follows: 

YVR AS—Messrs. Allen, Bayard, Benjamin, Clay, Critten- 
den, Evans. Piteh, Green, Gwin. Hale, Hammond, Harlan, 
Houston, Hunter, Johnson of Arkansas, Jones, Kennedy, 
Mallory, Mason, Polk, Sebastian, Siidell, Thomson of New 
Jersey, Toombs, Wright, and Yulee—26. 

NAYS—Messrs. Bell, Bright, Broderick, Brown, Came- 
ron, Chandler, Clark, Collamer, Dixon, Doolittle, Durkee, 
Fessenden, Foot, Foster, Hamlin, Iverson. Pugh, Seward, 
Simmons, Stuart, Trumbull, Wade, and Wilson—23. 


So the decision of the Chair stands as the judg- | 


ment of the Senate. | 


Mr. HALE, Having voted with the majority, 
I move a reconsideration of the vote just taken; 
and I will state the reason for it. [Twas not in 
the Senate Chamber when the question arose, and 
I find that I stand on the reeord in opposition to 
a great majority of those—I do not know but that 
I am in opposition to the whole of those—with 
whom [ untformly vote on this floor, and I sim- 
ply desire to make this justification. TLunderstand 
the uniform practice of the Senate ever since ! 
have had the honor of a seat on this floor, with- 
out exception in my recollection, to be in accord - 
ance with the deeision of the Chair. Having 
made that explanation, | withdraw the motion to 
reconsider. 


DEFICIENCY BILL. 
The PRESIDING OFFICER, (Mr. Brees.) 


The question is on the motion of the Senator from 
Virginia to postpone all prior orders for the pur- 
pose of taking up the deficiency bill. 

The motion was agreed to; and the Senate re- 
sumed the consideration of the bill (HI. R. No. 
306) to supply deficiencies in the appropriations 
for the service of the fiscal year ending tie 30th 
of June, 1858, the pending question being on the 
amendment offered by Mr. essenpen to strike 
out all after line thirty, page 2, of the printed bill, 
down to line one hundred and sixteen, page 6, and 
insert: 

To supply a deficiency of appropriations for the regular | 


supplies of the quartermaster’s deparunent in the year end- | 
wag June 30, 1857, $279,377 57. 


lo supply a deficiency of appropriations for the incidental 
expenses ofthe quartermaster’s departinent in the vear end- 
ing June 90, 1857, $129,860 20. | 

‘To supply a deticiency of appropriations for the transpor- | 
tation of troaps and supplies in the year ending June 39, | 


}857, $751,487 15. 
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To supply a deficiency of appropriations for the regu! 
supplies of the quartermaster’s departinent in the ye niu 
ing June 39, 18538, $300,000, 

To supply a deficiency of appropriations of incidental .-y 
penses ofthe quartermaster’s department in the year ena), 
June 30, 1858, $60,000. 5 ——- 

‘To supply a deficiency of appropriations for transpo; 
tion of troops and supplies in the year ending June 30. |s-9 
$2.000,009. ; , 

To supply a deficiency of appropriations for constr; 
barracks, and other expenses incident to the same ay, ‘ 
quarters for the troops, and to store-houses for the nt 
keeping of military stores, during the year ending June 39 
1858, &30,000. ’ 

To supply a deficiency of appropriations for the purchase 
of horses necessary to be purchased in the year ending Jyjo 
30, 1858, for the two regiments of dragoons, the two regi. 
ments of cavalry, the regiment of mounted riflemen, tio 
companies of light artillery, and such infantry as it may jo 
found necessary to mount at the frontier posts, $100,000, ; 


Mr. BELL. I should be very sorry indeod 
Mr. President, if, by commencing my remarks = 
a late hour of the session yesterday, I prevented 
/a vote on the passage of this bill then. My jp. 

tention was to occupy the Senate but a few jin. 
utes, and to leave them, if they were prepared to 
vote without further debate. I wished to eXpress, 
as briefly as I could, the grounds on whieh I pro. 
posed to sustain the amendment of the honoralylo 
Senator from Maine; and [ will now be as brief 
as possible. If I supposed the Senate was now 
ready to take the vote on the bili without further 


ar 
arend 


ICting 


| delay, I do not know but that I would rather dis. 


pense with any further remarks on the subject, 
considering that | have already expressed some 
of the heads of my objection to the billas it now 
stands. I pledged myself that I had no desire to 
continue this debate; and if the Senate will indulge 
me for a few minutes, I will not trespass upon 
them longer, and the day may be appropriated, 
according to the rule, to the consideration of pri- 
vate business. 

Mr. President, it is not so much the money 
that is appropriated by this bill that causes me to 
interpose any remarks of mine in relation to it. 
After that point has been disposed of, there is a 
far greater principle, a far greater interest, than 


|| the seven, oreight, or ten million dollars proposed 


| to be voted by it. The difference between the 
bill as it stands, and what it will be if the amend- 
ment of the honorable Senator from Maine shail 
be adopted, reducing the appropriations beyoui 
this fiscal year about one half, is small indeed in 
amount compared to the principle which I think 
is connected with it. I stated yesterday that Con- 
gress had no mode of expressing its dissent, or 
of entering a protest against the exercise of the 
discretion which the Executive had assumed in 
instituting this expedition to Utah, and that | 
thought we ought to adopt some mode of express- 


|| ing the sentiment of this Hlouse, the Senate of the 


| United States, in opposition to such diseretion 
hereafter by the Presidents of the United States, 
[ said, in the first place, that I thought it was 
pretty clear that it was not proper for this body 
to express any sentiment that it had been done 
in violation of law. I would not affirm that now, 
even if it were not improper to do so; but I will 
state that, if there be any color of law for the 
_exercise of sach a discretion under the Constitu- 
tion, itis one of the grossest abuses of such a 
discretion. Although it may be sanctioned by 
law, tosome extent; although there may be some 
plausible ground for it, it is one of the grossest 
abuses that has ever taken place in the practice 
of the Government. 
I occupied a few minutes yesterday evening 1n 
| showing the extreme jealousy with which the 
power of using the Army and Navy of the United 
States had been conceded by Congress to the 
President, from the very foundation of the Gov- 
ernment. It was guarded with such caution, that 
' when he was authorized to call out the militia, ef 
to exercise the power of executing the laws by 
the military, I think, by fair inference from th 
provisions of nearly ail the laws on that sub- 
ject, Congress never meant to extend it beyond 
the next meeting of Congress, and thirty days 
afterwards. In regard to using force to remove 
settlers from Indian lands, or even to carry 1)'° 
effect treaties, which are the supreme law otf the 
| land, the President never seems to have felt him- 
self authorized to employ the military force Ir 
that purpose, without an express act of Congress. 
| 'This shows how dangerous it has been consid- 
| ered to concede such adiseretion heretofore in the 
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But, Mr. President, it may be asked, what 's 
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the great danger that I consider involved in the 
oxercise of such a discretion as this? Why, sir, 
it is the tendency to subvert the Constitation in 
one of its most important provisions, 


May I not | 


anpeal to honorable Senators from the South, who || resistance was probable, the sending of a military 


cre go tenacious about the proper construction of | 


the Constitution, who refuse toappropriate money 


for rivers and harbors, or internal improvements | 
f any deseription, and who talk of the abuses | 


of the Government in expending the millions ap- 
propriated for such unconstitutional objects? | 
have always said that the danger of abuses and 
excessive expenditures in this Government has 
arisen, and will always arise, in the exercise of 


powers clearly conceded—such as the war power. | 


jt isalmost unlimited; and itappears, by the prac- 


. . : . ° | 
tice we are getting into, that it as impossible to fix 


any limit to this discretion that is exercised, in | 


cases not like this, (for this is rather an extraor- | 


dinary occasion,) but L think we ought to express 
our opinions decidedly against it. The great leak 
in the Treasury, lL repeat again, is caused by the 
exercise of unlimited powers by the Executive 
Government not sufficiently controlled by Con- 
cress; and In many cases it seems impossible to 
control them. 

What are to be the consequences of allowing 
this to pass without—I will not say censure—but 
without disapproval, or without any expression 
of opinion in regard to it? A President, we know, 
at one day in our history, and at no very late day, 
involved the country ina foreign war without con- 
sulting Congress, placed the country in such a 
position that her dignity and honor seemed to 
demand of Congress that they should recognize 
a declaration of war made by the order of the 
President himself, in fact, though not in name. 
He did not make war expressly, but he did it by 


the movement of troops, just as in this case, in | 
one respect, though that was on a larger scale. | 


So Mr. Buchanan, or any other President who 
chooses to eXereise power, can, at any time, in- 
volve us in a foreign war by the use of the Army 
and Navy, under circumstances not contemplated 
by the Constitution. The Mexican war was a 
successful one; it terminated gloriously for our 
arms; and it did not seem to be meet and fit that 
Congress should make it a point to condemn or 
censure im terms, either by resolution or in any 
other mode, the act of that President in bring- 
ing on the Mexican war. Iwill not call that an 
abuse of the discretion, but I call thisan abuse of- 
the discretion which seems to be conceded to the 
President over the Army and Navy of the United 


States. The law did not authorize him to do it— | 
neither the act of 1795, nor of 1807, nor any other 


law, because the object sought to be attained, as 
l understand, is to execute the laws of the United 
States in Utah Territory. 
t} . } . ; ° . . i 

thorized the President to use the regular Army in 
suppressing an obstruction to the execution of 
the laws of the United States in any Territory in 
cases similar to those where the act of 1795 au- 


The act of 1807 au- | 


thorized him to employ the militia. But the pro- | 


vision is express, that all the prerequisites pre- 
seribed by the law of 1795 must first be complied 
with. 


One of the requisites of the act of 1795 was, | 


that the President should be called on by the Le- 





stalled in power on the removal of one Governor 
who might have it in his power to incite opposi- 
tion to the induction of the new officer into his 
seat. If information existed to show that such 


escort would not be considered any abuse of dis- 
cretion; on the contrary, it would be proper. 
But for any other purpose he has no power to 
move what we may call a great army in this coun- 
try. The force originally contemplated for the 
Utah expedition was three thousand; it was then 
reduced to twenty-five hundred, and that was sup- 
posed to be sufficient. Finally the movement was 
made with fifteen hundred rank and file of the 
Army besides attendants—I suppose a thousand 


| Others engaged in the transportation of baggage 


and subsistence. That cannot fairly be considered 
as furnishing a mere military escort, or a posse. If 
itis not making war, it is moving the es in 
large numbers, and at the expense of a war estab- 
lishment. Such a movement looks like an exer- 
cise of the war-making power, and not a mere 
execution of the laws in compliance with the con- 


Stitutional duty of the President. That isthe light | 


in which it presents itself tomy view. Not only 
that, but he contemplates stationing an army of 
five thousand six hundred men, besides the attend- 
ants that would naturally belong to an army of 
that size, and maintaining it for a year in Utah, 
and for three or four years longer for anything 
that youor | know. Why, sir, if these people 
choose to take refuge in the gorges of the mount- 
ains, and to evade coming in competition with the 
regular forces of the United States, when is this 
contest to end? It appears already that what has 
been expended, together with what is contem- 
plated for the supplies of next year, amounts to 
six or seven million dollars. How of much that 
is an excess over the regular expenditures of the 
Army I do not know. | have not looked into that 


| subject; but we see in this bill the extraordinary 


| which is extra. 


amount of the expenditure, the largest portion of 
Look into the estimates and see 
the extravagant cost of transportation and of sup- 
plies furnished for the support of the army now 
in Utah. We do not know that the estimates are 
not small forthem. Itis in fact, if not making 
war, a violation of his duty by the exercise of his 
discretion, placing the country in a condition 
where war expenditures are necessarily thrown 
upon it; and I think some expression of opinion 
on this practice is due from Congress to prevent 
the exercise of such a discretion as this, suppos- 
ing that he had a right under the law to exercise 
any discretion in relation to it. 

What is the abuse, after all, it may be asked? 
Need | repeat again that, about the first month 
of the summer of the last year, this expedition 
was organized; but it did notactually set out from 
our frontier posts until nearly the last of Septem- 
ber? There was not a man of any experience or 
sagacity, acquainted with the character of that re- 
gion, and the difficulties, the dangers, the contin- 
gencies attending the march of such a foree, who 


|| could have supposed that the army then starting 


gislature, or, if the Legislature could not be con- || 


vened, by the Governor. No such preliminary 
Steps, no such prerequisites were complied with 
in this case; and therefore it appears to have oc- 


would reach Utah during the year, unless it was 
an unusual season, and there was an absence of 
the ordinary rigors of winter? Besides, although 
the expedition may have been thought of by the 
President before the pressure in the monetary 


|| condition of the country was commenced, it was 


curred to the President himself that he could not, | 


according to law, order this expedition; and he 
puts it on the footing of a posse comitatus, sub- 
stituted in the place of the regular posse of the 
county, or community, or Territory, in which the 
laws are obstructed. He assumes that the powers 
given to the inarshal are not sufficient to prevent 
obstructions to the execution of thelaw. | under- 
stand that is the extent of the authority claimed, 
so far as I am able to infer from anything state 
by the President himself. Everybody will see at 
once, that when the Governor was going through 
a wild country, through hostile tribes of Indians, 
or if he was going into a Territory where there 
was danger that he would meet with obstruction, 
a military escort would not be considered a vio- 
lation of the discretion of the President in exer- 
cising the duty of seeing that the Jaws are faith- 
fullyexecuted. It would be proper in such acase 


to furnish an escort to his own officer to enable | 
him to arrive safely at his destination, and be in- | 


persisted in, notwithstanding he must have fore- 
seen that the Treasury would soon be exhausted 


| if it was persevered in, and the troops were noton 
| their march until the very season of frost com- 


menced—as soon as they reached the mountains, 
at all events. 

Under all these difficulties the expedition was 
persevered in, and pressed forward. It may be 
asked, what is he to do? Is he not bound to 
see that the laws are faithfully executed? Yes, 
sir, he is; and there is an ordinary mode pointed 
out: the laws are to be executed by civil process, 
if itis in the pewer of the courts, through the 
marshal of the Territory, to serve it. If not, call 
outa posse. If the difficulty is too great for that, 
and the laws cannot still be executed, then, in a 
certain form, the Legislature of the Territory, or 
Governor of the ‘Territory, may call on the Pres- 
ident to furnish militia, or the recular Army, by 
the act of 1807, in order to execute the laws,where 
the obstruction is found to be too great for the 
civil power. None of these circumstances existed 
in this case. 
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have been violated, so far as we know, in Utah, 
up to thisday? Where has the Government suf- 
fered? In what respect? What concern have 


| we to have regular judges there, sitting and hold- 


ing courts to do justice, to preserve order, to pun- 


| ish crimes, and preserve the peace of the country 


by the regular administration of justice? We 

have instituted courts among a people who settle 

everything by a religious fanatical organization, 
| who apply to no courts. They do not desire 

them. Who are there that have lost any rights, 
that have not been duly protected, in consequence 
of the absence of those judges? 

We have had no land system in operation there. 
We provided for a surveyor general; we proposed 
to survey the land, and establish a land offen in 
that Territory; but it has never been done. How 
much do we suffer by that?) What is the injury 
to the United States? TI have heard it said that it 
is not becoming the dignity of a great Govern- 
ment like this to let these people disregard the pro- 
visions for their protection, or an administration 
of justice, which they care nothing about—1 mean 
as to trial of causes betweem individuals. Our 
dignity or honor is not concerned in this respect 
at all. The people in Utah are an anomalous 

people in this country. Their condition is new. 
| What is the true policy of this Government? To 
let them alone. By sending this army forward, 
you probably have perpetuated their absurd re- 
ligious and social organization for ten, perhaps 
twenty years, longer than it would otherwise en- 
dure. They have lived by persecution from the 
first. There is not an intelligent man among them 
who will not say that the persecutions with which 
they have met in their former career have beena 
great source of their rapid multiplication. Iam 
acquainted with a very modest and intelligent 
young man among them—L have not seen him 
for some time—as honest as any man, but on the 
verge of derangement, though still intelligent. 
There is a thin, paper-like wall between sanity 
and insanity in him, so that while you converse 
with him you cannot but have a certain sort of 
respect for his intellect and the flashings of his 
genius, which he exhibits even in animated con- 
| versation, much more in his public addresses. Fe 
admitted to me that they were indebted for their 
large increase to the persecutions they had en- 
dured, making martyrs of men, cementing and 
| confirming their devotion to their absurd faith, he 
not admitting it to be absurd. You have, by this 
false movement, probably perpetuated the social 
system of that people within our boundaries for 
ten yearsat least. If you had let them alone, they 
would have dissolved in a few years by their own 
dissensions. The young man of whom I have 
spoken did not like the system of polygamy it 
was hardly mooted when I conversed with him. 
He would not tolerate such a thing fora moment, 
and there are a large portion of them who do not 
adhere to the idea that it is a proper system. 

Then, sir, you may ask, why ought the Pres- 
ident to have appealed to Congress? ‘That is the 
next point which I will make. It may be asked, 
what would we have toadvise? It was his duty 
to appeal to Congress; to lay before Congress thie 
difficulties that existed in Utah, and to ask their 
opinion and their action. He ought to have con- 
sulted the national Legislature as to what it was 
| prudent todo. These irregularities existed for 
two years before, though not perhaps to so great 
an extent; but to some extent. There was the 
same failure in the administration of law there, 
and there were no causes arising for adjudication 
by our judges. We could better have paid their 
salaries than pay for this expensive expedition. 
We should have advised him probably to let them 
alone. We might have advised that it would be 
| inexpedient, under the circumstances, to perse- 
| cute these people, or todo anything that they 
might consider to be persecution, and to establish 
non-intercourse with them, if you please; and to 
inhibit (if we thought proper to consider them 
in a state of rebellion against the United States 
authorities) the immigration of additional Mor- 
mons to strengthen them while in that Territory. 
We might have thought proper to institute nego- 
tiations to buy them oif and send them out of our 
territory, by furnishing them the means to buy 
| anew country, where they would be within no 








gptier jurisdiction than their own; for instance, 


Fri some island in the Pacific. We might com: 


What laws of the United States || to an understanding by which our own emigrant 


te. 


P 


a ae a 


EF 


on 





225 


a 
HG 
; 

& 

. 

‘ 





1752 


 —— 7" - — 
———— 


trains, passing to California orto Oregon, should 
go peaceably. We might have provided a mili- 
tary escort, to some extent, to protect the emi- 
grant trains. Any of these plans would have been 
better than to have incurred the enormous ex- 
penditure which we are likely to incur by having | 
a war with these Mormons, who will undoubted! 
consider it as religious persecution, and which 
will tend to establish them permanently some- 
where, and link them together by new sympa- 
thies, by the recollection of common persecutions, 
for years and years beyond the time they would 
endure, if we had let them alone. 

This would have been according to the practice 
of our Presidents heretofore. When it was pro- 
posed to nullify the laws of the United States in 
the State of South Carolina, did General Jackson 
dare to institute any military expedition on his 
own discretion and authority? South Carolina 
not only threatened resistance, but was actually 
organizing her forces, disciplining them regu- 
larly, providing arms and munitions of war, ex- 
pressiag the strongest determination that a people 
could express, to carry out their principles. And 
what did General Jackson do? He laid the case 
before Congress, asked their advice and opinion, 
and they passed a law which, although it was 
called the Snedy bill at the time, was very mild 
in its provisions. The first great object was to se- 
eure the regular collection of the revenue, and 
then if there were obstructions to the execution 
of the laws of the United States in the State of 
South Carolina, it was provided that if any case 
of that sort should arise, and it should be notified 
to the President by an associate judge of the Su- 

reme Court, ora judge of the district court, the 
President might use the same means that he was 
authorized to employ under the act of 1795, after 
complying with the prerequisites of that act. 
Then, again, that act was not permitted to be in 
existence more than ayear. Congress, under all 
the excitement, and the determined spirit of the || 


majority to have the laws executed, were not will- | 


ing to trust even General Jackson with the exer- 
cise of unlimited discretion under the acts of 1795 
and 1807, as revived, with some modification, in 
the act of 1833, for more than one year. They 
required the matter to come back for the revision 
of Congress, for the repeal or modification of the 
law at the end of a year. 
Now, I should like to know whether this dis- 
cretion that is exercised by the President would 
be a safe one in contingencies that it is not im- 
probable may arise in the Peon of this country? | 
Suppose California should decide to separate her- 
self from the Union; suppose she should resist the | 
laws of the United States, or offer such obstruc- 
tions that they could not be carried into execu- 
tion, either in regard to the minerals, or the pub- | 
lic lands, or any other matter; or suppose she 
should decide, in convention or by her Legisla- 
ture, that she would resist the authorities of the 
United States: would you be willing to ieave it to 
the President at his discretion to order the Army 
and Navy, without consulting Congress, and to 
make contracts, under the discretionary powers 
of law which exist, for immense quantities of 
supplies of subsistence and arms? Take a case 
of less importance: suppose the Territory of Ore- 
gon should go off because we should not admit 
her into the Union as soon as she thought she 
was entitled to admission; or suppose the Terri- 
tory of Washington should set up the standard of 
independence: would it be safe or proper to allow | 
the President of the United States to institute mil- 


itary expeditions, without consulting Congress, |, 


and to make contracts, under the diseretionary | 
power which it seems to be necessary, to some 
extent, to veat in the War Department and quar- 
termaster general's department, as they have ex- 
ercised it in this case? Yet the principle asserted 
in this case would give that authority; and this 
precedent, if we allow it to pass without rebuke, 
would authorize him, in his own discretion, if an 
occurrence like that | have indicated should take 
place in the vacation between the two sessions of || 
Congress, to institute a military expedition, to | 
take the question into his own hands, and to place 

it in such an aspect that Congress could but sec- 

ond the policy, whatever it might be, that he chose | 
to institute in regard to it. So, if the standard of 

opposition were erectcd in one of the States on || 
the Atlantic coast, ought any President to dare, 





ations for supplying five thousand six 


upon that State, either to summon the militia of 


the neighboring States or use the regular Army, 
according to his ideas of what is expedient to be 
done for the honor and dignity of this great Gov- 
ernment? 


I think there are many gentlemen here who | 


would revolt at the idea of allowing such a dis- 
cretion to be vested in the President; and yet what 
is the difference between the exercise of his dis- 
cretion in that case and the present? Toagreat 
extent, in principle, they are the same. Itisa 


most dangerous power, not only in reference to | 


the peace of the country, and the interests of the 
country generally, but more especially and par- 
ticularly in reference to our frontier. Take the 
case of Utah, which lies at a distance of twelve 
hundred miles from your outposts. I believe a 


barrel of flour cannot be got there, including all | 


the cost of transportation, for less than forty or 
fifty dollars. Will you allow the President to 
have the discretion of stationing an army of three 
or five thousand men in such a position? There 


might be points on the Rocky Mountains and on | 


the Pacific coast where it would cost even more; 
where there would be greater extravagance in the 
prices of supplies of all kinds to maintain anarmy. 
These are abuses which we may expect to arise 
hereafter, if, without passing any opinion on this 
case, we vote what is demanded. If we enter no 


protest against such a discretion, we may expect | 


all these consequences to arise hereafter. 

Sir, I shall not go into any further details to 
show the necessity of the Senate expressing some 
opinion on this subject. [understand that the 
amendment offered by the honorable Senator from 
Maine provides fully for all the deficiencies of the 
present year; and it only curtails the appropri- 

Saeed 
men in Utah for a year tocome. I think we may 
well wait a month, until the end of the session, 
and see whether that will be necessary. 

What restraints have we in making these con- 
tracts? The honorable Senator from Virginia 
says the contracts must be made, or the supplies 
cannot be furnished this year. That may be true 
to a certain extent; but they need not be made in 


| the month of May or the month of June, for the 


late expedition was not started until nearly the 
last of September. If we appropriate now, in ad- 
vance, the full amount of the moneys that it is 
considered may possibly be necessary to support 
the additional troops to be sent to Utah, what re- 


straint is there upon the War Department or the | 
quartermaster’s department from making extrav- | 


agant contracts, when you leave them the power | 


to use their discretion anyhow, as seems to be 


conceded by most gentlemen, and contended for | 


by the honorable Senator from Virginia? If you 
vote the seven or eight millions asked for now, 
that will cover between three and four million dol- 


lars for this year’s deficiencies, and over three | 


million dollars for the next year’s service, upon 


| . on 
an estimate made out by General Jesup, of the 
) ultimatum of what will be demanded, supposing 


the troops sent out there will not amount to more 
than fifty-six hundred. 2 
something in reserve? Ought there not to be some 
check? ‘The general depression of business has 


| thrown a great many men here, seeking jobs and 


contracts under the Government, who would not 


| appear here under ordinary circumstances. The 
| vultures are all around us. 
/and get into some enterprise, some business, by | 


which large profits can be made out of the Gov- 
ernment. Here we have a quasi war, which af- 
fords them the opportunity; and we are about to 
vote all that is asked by the proper Department 
for the expenditures of the next year. Well, sir, 
will they not make the contracts for the full 
amounts? IL shall detain the Senate no longer. 


Mr. DOOLITTLE. Mr. President, the amend- | 


ments offered by the honorable Senator from 
Maine meet my concurrence, and I shall give them 
my support, and unless those amendments are 


adopted, or substantially spore? shall feel con- 


strained to vote against this bill. I shall not de- 


tain the Senate by giving my reasons for doing | 
so, atlength; but I desire in a single word, to say, | 
I once supposed that the power both of the sword | 


and the purse in this Government was in Con- 
gress; that although the President was Command- 


er-in-Chief, and controlled and used the sword, | 
when it was drawn by Congress, I still had al- | 
without calling Congress together, to make war || ways supposed that Congress alone gave the word : 


Ought we not to keep | 


They come to live, | 
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in Congress, and Congress alone, and that, in thig 
respect, we had made a great advance upon the 
monarchical Governments of the Old World. But 
sir, it was said the other day by the honorable 
Senator from Louisiana, [Mr. Suuwwen., upon the 
floor of the Senate, and | am es with re. 
luctance, to admit that, perhaps, what he said was 
true: 

** It is useless to disguise that although the war-makin 
power is given by the Constitution to Congress, any Pres). 
dent ean so conduct our foreign relations that Congress wit] 
have but to choose the alternative of sustaining him or dis- 
gracing the country in the eyes of the world.” 

No one better understands, or more truly repre. 
sents the views of the present Administration here 
than that Senator. 

So that, in truth, so faras war with foreign na. 
tions is concerned, if this declaration of his be 
true—and I do not know but that it has come to 
be true—the war-making power is really, sub. 
stantially, in the hands of the Executive. Ags 
against foreignGovernments the sword, therefore, 
is his. 

How is it in relation to any domestic wars? 
Under a specious pretense, a new contrivance of 
modern growth, the Army of the United States, 
for all domestic purposes, has become a mere posse 
comitatus—yes, sir,a posse comitatus; and as such 
the President of the United States claims the ab- 
solute, unlimited power to send the whole Army 
of the United States from one end of our domain 
to the other. It is asa posse comitatus that he has 


| sent them to Utah, and so he states in his mes- 


sage. 

= appointed a new Governor and other Federal officers 
for Utah, and sent them with a military force for their pro- 
tection and to au as a posse comitatus in case of need in the 
execution of the laws.”’ 

Under this specious pretense that the Army of 
the United States is a posse comitatus, complete 
control is in his hands, or assumed to be in his 
hands, over the Army of the United States; and 
the power of the sword, therefore, in reference to 
all our domestic affairs isin the hands of the Pres- 
ident, and not in the hands of Congress. 

Now, sir, where is the power over the purse? 
I understand it is claimed that while in every 
other Department of the Government no contracis 
can be entered into for the expenditure of money, 


unless the money has been specifically appropri- 
| ated by Congress for a specific object, that in the 


quartermaster-general’s department — that is to 
say, in relation to all those matters which are ne- 
cessary to sustain the Army, to contract for the 
purchase of arms and supplies, and for the trans- 
portation of troops, it is all within the power of 
the President without any special act of Congress; 
and that contracts may be entered into, binding 
upon the Government, binding upon its good 
faith, without any act of Congress, to an unlimited 
amount. It isassumed, too—and that is the very 
power which has been exercised since this Con- 
gress convened—that during the session of Con- 
gress, contracts may be entered into involving 
millions upon millions of dollars; contracts which 
are to run for a period of more than two years, in 
violation of the spirit, ifnot of the express words, 
of the Constitution; and that, too, while Congress 
is in actual session, and without the advice of 
Congress. If it be notan illegal assumption of 
power, is it not a dangerous abuse of power? 
Sir, put these three things together: the one, a3 
stated by the honorable Senator from Louisiana, 
that in our foreign relations the President has the 
power to involve us in war whether Congress is 
willing or not; the other, that our whole Army 
may be ordered from one end of the Union to the 
other, as a mere posse comitatus, in all domestic 
operations; and add this third and more dangerous 
of all others, the unlimited power of entering into 
contracts for the support of the Army and Navy, 
and where are we? Why, sir, the sword and the 
urse both are substantially in the hands of the 
President. ae. 
For one, I desire to protest against sanctioning 
the assumption and exercise of this power by the 
Executive, by voting for these enormous appro- 
priations which are to run on through a period of 
years. Sir, where are we tending? I repeat the 
question of the honorable Senator who sits by me, 
{Mr. Trumpv.t,} whither do we tend? here 
are we now? Are we at Washington or are we 
at St. Petersburgh? Are we on the banks of the 
Potomac or on the banks of the Seine? Is this 


188 


all tha’ 
the dec 
foreign 
contrac 


jes al 
\F it W 
excite 
the Un 
tafus U 
sir, WH 
the po 
fined b 
ngs— 
be sun 
proces 
yond l 
One 
the M 
mode 
quer # 
openit 
ries W 
place 
uons % 
tianity 
form ¢ 
Morm 
Gover 
sir, he 
d nce 
How 
urors 
Is! 
hoped 
instea 
jture, 
ritori 
pureh 
0 th 
their 
wher 
induc 
have 
by de 
build 
there 
woul 
alrea 
shall 
by tl 
peat, 
adop 
this 
M 
on th 
give 
the r 
simi 
sian 
ence 
fisca 
of Ji 
M 
day 
M 
to th 
M 
me ¢ 
appl 
estit 
M 
but 
app 
the 
sub: 
186 
nex 
N 
neces 
mo) 
army 
yea 
eigt 
A 
Thi 
wh 
is t 
twe 
arm 
wit! 
are 


end 
Jun 


\ 





the 
But, 
able 
ithe 
l re. 
Was 


‘King 
resi. 
S Will 
r dis- 


pre. 
here 


| Na. 
3 be 
e to 
sub- 

As 
‘ore, 


ars? 
e of 
ites, 
posse 
such 
ab. 
rmy 
nain 

has 
mes- 


ficers 
r pro- 
i the 


'y of 
plete 
1 his 
and 
ce to 
res. 


irse? 
very 
racts 
ney, 
)pri- 
1 the 
is to 
> ne- 
r the 
‘ans- 
r of 
ress; 
ding 
rood 
rited 
very 
Son- 
~on- 
ving 
hich 
s,in 
rds, 
rress 
e of 
n of 
? 

e,as 
ana, 
s the 
33 is 
rmy 
> the 
Pstic 
rous 
into 
AVY s 
J the 
r the 


ning 
y the 

ro- 
4 of 
tthe 
‘me, 
here 
» we 
f the 
this 





all that remains to Congress, simply to register H 


the decrees which are necessary to carry on the 
foreign and demestie wars, and to carry out the 
contracts the Executive has made to furnish sup- 
‘ies and transportation to the Army and Navy? 
¢ it were not too serious a subject, would it not 
excite a smile to think that the whole Army of 
the United States has become a mere posse comi- 
taius to be Sentall over the United States? Why, 
sir, what an abuse of terms! A posse comitatus— 
the power of a county well understood and de- 
fned by all who are accustomed to legal proceed- 
ings—the civil power of the country which may 
ie summoned by a sheriff in the execution of a 


process, but not a man of whom can be taken be- | 


yond the line of his bailiwick. 


“ One word in relation to this controversy with | 


the Mormons. In my humble opinion, the best 


mode of disposing of that controversy is to con- | 


quer them by civilization; is to conquer them by 


opening organized immigration into the Territo- | 
nes which surround them, and when you can | 


place around them a population whose institu- 
tions and whose notions of social life and Chris- 
tianity are such that they can sustain a republican 
form of government there, in opposition to the 
Mormons. You now send out your judges and 
Governors to administer lawsamong them. But, 
sir, how can you sustain a system of jurispru- 
dence there when all the people are Mormons? 
How can you administer the laws when all your 
. 7 . a i ificnul 
jurors are Mormons? There is the difficulty. 

| shall not detain the Senate. I could have 
hoped that the Government of the United States, 
instead of incurring this vast amount of expend- 
iture, might have induced them to leave the ter- 
ritories of the United States. I would rather have 
purchased for them an island in the Pacific ocean, 
in the neighborhood of those countries where 
their peculiar institutions meet with more favor, 
where polygamy is a common institution, and 
induced them to go there, and at the same time 
have opened the ‘Territory of Utah to emigration, 


by defending the emigrant route to the Territory, | 
building good wagon roads, inducing people to go | 


there, and donating lands liberally to those who | 
But, Mr. President, I have || 


would settle there. 
already occupied more time than I intended. I 
shall vote heartily for the amendments proposed 
by the honorable Senator from Maine; and, I re- 
peat, unless those amendments are substantially 


adopted, I shall feel constrained to vote against 
this bill. 


Mr. STUART. J wish tosubmit a few words 


give upon the bill will be governed entirely by | 


the result of the vote on this proposition, or some 
similar one. As I understand it, the bill, as it 
stands, contains an appropriation for the subsist- 
ence of the Army, which runs to the close of the 
fiscal year 1860; that is, two years from the Ist 
of July next. 

Mr. HUNTER. Twenty months from the Ist 
day of July next. 

Mr. STUART. From the 30th of June, 1858, 
to the 30th of June, 1860, is certainly two years. 

Mr. FESSENDEN. The Senator will allow 
meamoment. The bill, as it stands, does not 
appropriate for any particular time at all. These 
estimates make no part of the bill. 

Mr. STUART. [ understand that distinction; 
but [ say there is embraced in this bill now, an 
eppropriation which has been estimated for by 
the War Depariment, which estimate is for the 
subsistence of the Army to the 30th day of June, 
1860, thatis, two years from the 30th day of June 
next, 

Mr. HUNTER. Here it is: ‘* this estimate is 
necessary to purchase, in advance, for twenty 
months’ subsistence for the troops composing the 
army for Utah.’? The items are given: ‘one 


year’s supply, three hundred and sixty-five days; 


tight months’ supply,”’ &e. 


Mr. STUART. have looked at this question. | 


his estimate is certainly not very clear; but 


when you turn to the note, the note to the whole | 


is this, 
“7 his estimate is necessary to purchase, in advance, for 
twenty months’ subsistence for the troops composing the 
wan for Utah, that quantity being required to go forward 
cae the troops. [tis not an additional estimate, as stores 
re to supply that portion of the Army during the fiscal year 


ending June 30, 185% i » fis i 
leon 30, 1866.73 859, and for part of the fiscal year ending 


Mr. HUNTER. Part of it—eight months of it. 
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| appropriation runs through that year. There can 


| be no two opinions about that. 


If you make an 
appropriation for the expenses of the first part of 
the year, is the Senator prepared to say that you 


| cannot use that during the whole fiscal year? 


| other appropriauions. 


' to the 30th of June, 1860. 


~speaking of the estimates. 


| thing else. 


Mr. HUNTER. Oh, no. This appropriation 
does not differ from any other. The Senator is 
If it were not for the 
estimate, he could not say this differed from any- 
The estimate is not for two years, but 
for twenty months. ‘This can be used like all 
There is no difference be- 
tween them. 


Mr. STUART. There can bena difference of | 


What the | 
War Department talks about here, is a twenty | 


months’ purchase; it asks for money to enable | 


opinion as to the facts in this case. 


the Department to purchase twenty months in ad- 
vance. ‘That is quite another thing. But I say 
that here is money appropriated in this bill, and 
if it be appropriated, it is in the power of the De- 
partment, under this law, to use itfrom this time 
There can be no dis- 
pute about that. It is true the officer says itis to 
enable him to purchase twenty months in advance, 
but he teils you that the estimates are for the 
ears 1859 and 1860. 


Mr. HUNTER. 


Cannot they use all the ap- 
| propriations in this bill for two years from the 
fiscal year? Does this differ from any of the 


others? 
Mr. STUART. 


ference. 


I will tell the Senator the dif- 
The difference rests in this: that while 


| we have a general law which does not carry these 





appropriations to the surplus fund until the end 
of two years, we have a constitutional provision 
againstappropriating money directly for the Army 
for more than two years. We cannot make an 


| appropriation to-day, under the Constitution, to 


support the Army, to be applied longer than two 
years from the day the law passes. We are ex- 
pressly prohibited by the Constitution of the Uni- 
ted States. It is no answer to that to say that 
after the end of this fiscal year it will be two years 
before that appropriation goes to the surplus fund, 
if notexpended. That does not answer the con- 
stitutional objection. 
tion that I make to this bill is, that in this bill to 


| be voted upon to-day, there is an appropriation 
| directly, which extends beyond two years from 


the date of passing the bill, and so far as the Sen- 
ate are concerned, the bill is passed when they 


| vote on it; and I say that is not in the power of 
on this amendment, because the vote that I shall || 


the Senate, under the Constitution. 
Now, what is the argument for this? I do not 


| think the reason any better than the principle. If 
anybody will take the estimate and the note that 


! 
} 
| 


_ for transportation. 


is appended to it, and undertake to give it a sen- 
sible explanation, he will undertake a gigantic 
task; but the argument is this, that the transport- 
ation to Utah can be made more advantageously 
between the Ist of May and the Ist of August 
than it can afterwards, and hence the Department 
asks us to appropriate money for more than two 
years in advance. AsI said the other day, the 
lst of May has not arrived yet, and this bill, in 
all human probability, will pass before the Ist of 
May, and therefore the transportation of this 
year can be taken advantage of, Now, before the 
next Ist of May we shail pass the general Army 
appropriation bill. We shall pass it at this ses- 
sion to commence on the Ist day of July, 1858, 
and to end the Ist day of July, 1859. That gives 
you all the advantage of the season commencing 
in May, 1859. If you want to make transporta- 
tion for the army in Utah in May, 1859, you pass 
the bill for that purpose before this Congress ad- 
journs. Then goto the Ist of May, 1860; the 


| next session of Congress meets and adjourns two 


months before that. 

I call the attention of Senators to this proposi- 
tion; and as I said, the reason of the Department 
is no better than the principle. There is no reason 
init. Itis a mere specious pretense, that they 
want to avail themselves of the cheapest season 
I say again, that you may 
wait until the next session of Congress and then 
make your appropriation for transportation in 
1860, and if made at any time during the session, 
it will be two months in advance of the com- 
mencement of the transporting season. Then is 
there any necessity for this? Certainly none at 
all. Weare told by the chairman of the com- 


The constitutional objec- | 
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mittee that if we appropriate this $1,220,000 now, 
we shall not have to appropriate it in the general 
appropriation bill that may be in here next week; 
but my answer is, that in that general appropria- 
tion you have the clear constitutional authority, 
because the effect of that bill does not commence 
until the Ist of July next, and your appropria- 
tions, even if you make them for two years, are 
then within your constitutional authority, but in 
this bill they are not. 

Now, Mr. President, why shall not this amend- 
ment, offered by the honorable Senator from 
Maine, prevail? It is not pretended that this 
money is wanted now; it is not pretended that the 
Department needs anything more than to avail 
itself of the necessary subsistence for this army 
for the next ensuing year, and all that is left in 
the bill, if the peoxinons of the amendment of the 
Senator from Maine prevail. He has amended it 
as originally offered by adding $1,000,000, so that 
every necessary dollar remains provided for in 
this bill, if the amendment prevails. If it does 





| not prevail, then there stands in this bill an ap- 
| propriation of money to support the Army for 


more than two years from the passage of the bill, 
and in my opinion that is plainly unconstitutional. 
Therefore, I say, that unless the amendment pre- 
vails, | cannot vote for the bill. 

Mr. HUNTER. The Senator from Michigan 
manifestly misunderstands the appropriation, It 
is an appropriation like every other appropriation 
for the present fiscal year. Itstands on the same 
footing with every other. The scheme is not tu 
make an appropriation for two years ahead for 
this more than for any other object, but it is to 
enable them to buy provisions for twenty months 
ahead. ‘They might buy them alland send them 
forward this summer. The Senator does not mean 
to say that the troops shall not eat army bread if 
it is made out of flour more than two years old. 
The meaning of it is that they are to buy supplies, 
and they will probably all be bought within the 
next fiscal year, and sent forward in advance. As 


, Lunderstand it, this amendment of the Senator 


from Maine does not touch this particular matter; 
it is the quartermaster’s department to which his 
amendment applies. 

Mr. STUART. It is possible that I do not 
understand it; but from anything that has been 
said by the honorable Senator from Virginia, it 
seems to me that my argument stands. What 
evidence have we of the necessity of any appro- 
priation atall? Itis the estimate of the Depart- 
ment. Well,ifthe Department sends any estimate 
here, and says there is $1,220,000 of this money 
wanted, not for this year’s expenditures, but for 
the subsistence of the Army in 1859 and 1860, I 
ask, where is your authority under the Constitu- 
tion, to make an appropriation to-day to support 
an army during the fiscal year of 1860? 

Mr. BENJAMIN. I would ask the Senator 
from Michigan where he gets the constitutional 
power to found cannon, and buy balls, and pro- 
vide supplies of powder, in time of peace, to be 
laid up for times of necessity hereafter? We make 
an appropriation from year to year for those ob- 
jects. The proposition of the Senator from Vir- 
ginia now is, that this is an appropriation to pur- 
chase certain supplies. ‘The supplies may not 
be used for five years; they may be used in one 
year or two years; but the purchase is now to be 
made, the appropriation is now to be made use 
of, and if it is considered desirable to have in store 
a reservation of bread and biscuit, as much as 
cannon balls er anything else, nothing prevents us 
buying them this year under the Constitution, I 
respectfully suggest to the Senator, 

Mr. STUART. That depends entirely upon 
the exigency of the case. It may be a necessity, 
and it may be an evasion. In the case the Sen- 
ator puts, there is no appropriation of money not 
to be used this year; but I submit that it would 
be worse than an evasion for the Senate to sa 
that there shall now be purchased and sent to Uta 
the subsistence necessary for the army in Utah 
for the next two years, You have no evidence 
that the difficulties will last six months; and shall 
you now purchase and throw into Utah, at an 
enormous expense of transportation, two years’ 
subsistence for the army there? Not at all. I 
should be opposed to that on any ground of econ- 
omy that could be named. What, sir; assume 
that there are to be ten or twenty thousand sol- 
diers maintained in Utah during the next two 
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years, and to send forward this 

subsistence for them during that time! No man 
in his senses would do that. I agree that you 
may appropriate any amount of money that is 
actually to be used this year, according to your 
discretion; and if the Senator from Louisiana is 


ready to say that, in his judgment, the army will | 


remain in Utah two years, and that he means to 
jusufy the War Department in sending forward 
this spring the necessary subsistence for those 
two years, then he ought to vote for this appro- 
priation; but Ido not agree to that. I believe, if 
that is the suggestion made, it is a mere evasion; 
but I say again, that if the Department means, 
what is now said for it, that itis intended to send 
two years’ supplies this spring to Utah, then I 
am against it upon principles of economy, and I 
will not vote the money. 


horn of the dilemma, lam against it. If it isnow 


proposed to appropriate money to be used at the || 


So that, take either | 


discretion of the Department during the coming | 
two vears and three months, then lsay you have | 


not the constitutional authority. If itis proposed 
now to buy and send to Utah two years and three 
months’ provisions, then Lam against it on the 
score of economy. In neither event am | willing 
to vote the money. , 

Mr. BENJAMIN. I think there is some error 
in the argument of the Senator from Michigan in 
relation to this constitutional provision, ‘The con- 
slitutional provision is this: 

“The Congress shall have power to raise and support 
farmies, but no appropriation of money to that use sliall be 
for a Jonger term than two years.”’ 

No appropriation of money for the purpose of 
raising and supporting armies shall be for a longer 
period than two years. Now, sir, I do not un- 
derstand that that constitutional prohibition has 
ever been so applied as to prevent Congress from 
laying in stores or supplies; nor do I understand 
that there is any impropriety in forwarding your 
supplies to any point five years in advance, if you 
please, where you may suppose that the future 
exigencies of the Government may require those 
supplies to be placed. Are we not sending all the 
time armaments and munitions of war to Califor- 
nia? Do we not put them in our fortifications ? 
Do we not buy cannon? do we not buy supplics 
for the Army every day? Do we not buy them 
in large Masses? Is there any constitutional pro- 
hibition against that? It is not now proposed to 
raise and support armies by an appropriation of 
money for more than two years in advance. 

Mr. FESSENDEN. Allow me to ask the Sen- 
ator a question. Does he contend that cannon 
and ball are supplies for the support of an army? 

Mr. BENJAMIN. No, sir: 
the support of an army. 
not speak of buying arms. 

Mr. FESSENDEN,. Read it. 

Mr. BENJAMIN. 1 will read it: 

“The Congress shall have power to raise and support 
armies.”? 

Mr. FESSENDEN. Does that cover the pur- 
chase of cannon and munitions of war? 

Mr. BENJAMIN. Leannotunderstand how the 
Army is to be supported unless it is provided with 
arms and munitions of war. I do so understand 
it, unquestionably. | understand the prohibition 
of appropriating money for more than two years 
inadvance, for the purpose of raising and support- 
ing armies, to be a prohibition against the Con- 
gress of the United States exercising its power— 
its war-power of raising and supporting armies, 
by providing in advance for more than two years 
for maintaining and keeping upan army; butthat 
the Congress of the United States is prohibited 
from purchasing military stores of any class what- 
ever ten years in advance I never understood. I 
never supposed this prohibition of the Constitu- 
tion applied to that. | have never before heard 
it suggested. On the contrary, this Government 
from the foundation has ever gone on the princi- 
ple of accumulating all the necessary supplies, 
which in time of war are frequently dear, and are 
gathered with great cost—to make accumulations 
ef all such supplies in time of peace to be ready 
for any sudden emergency, 

I do not desire to detain the Senate by any con- 
tinuation of this debate, but I must say that there 
have been some sentiments thrown out here that 
seem to me entirely unjust towards the Adminis- 
teation of the Government. I stand here as no 


not supplies for 
‘Lhe Constitution does 


peculiar supporter of the Administration; but, 
| when L hear gentlemen complaining of an abuse 


of power—of the President’s usurping the war- 
making power, and usurping the purse of the 
country, when Congress alone has control over 
the Army and the purse—lI think they are entirely 
misstating the case. A few wordsas to the facts 
which have led to this expedition. 
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spring the winds | 


There is a community in the recesses of the || 


tocky Mountains, which has been organized by 
the Government of the United States into a Ter- 
ritory. By degrees, the peculiar religious tenets 
of this people have been developed until it is found 


that, so far from being capable of maintaining a 


republican form of government, their religious be- 


lief makes it necessary for them to yield implicit | 


obedience to their priesthood—a form of religious 
belief evidently incompatible with the existence 
of republican institutions. 
oped to its full extent only since the Territory was 
organized. I speak not of their 
tions in relation to polygamy. However much 
we may reprehend them, in my judgment, it is a 
matter with which Congress has no concern; but 
we have concern with their opinions and princi- 
ples, so far as they render impracticable a repub- 
lican form of government. ‘To that extent we are 
authorized to inquire into their institutions. 

The Government of the United States has had 
its civil officers there for some years past; and 
within the last cighteen months, such facts have 
become developed as made it apparent that the 
civil officers of the Government were not safe in 
their persons or property, nor in the exercise of 
their duties and functions as vested in them by 
the law of the land. We know that civil and ju- 
dicial officers of the Government have fled from 
that ‘Territory, and have brought to the President 
of the United States complaints that they were 
unable to perform their duties under the law, be- 
cause held in terror of loss of life by threats em- 
anating from the fanatical portion of the Mormon 
people—possibly from their very priests who gov- 
ern them. ‘The ‘Territory was without public offi- 
cers. Itwas the duty of the President to provide 
them. Weconfirmedthem. Now, the President 
sends out his officers under circumstances in which 
it has become apparent that they require some pro- 
tection. What was his duty? Was it his duty 
to ask these officers to go there to be again driven 
away; toagain come back to him with tales of vio- 
lence, and threats of terror exercised over them? 
What would gentlemen all around me have said, 
if he had taken that course? They would have 
said that the President had been derelict in his 
duty. They would have said that the Constitu- 
tion made him executor of the laws of his coun- 
try. They would have said that the Constitu- 
tion vested in him full power to use the Army 
and Navy of the United States as Commander-in- 
Chief; and thatit was his duty, in the ‘Territories 
voverned under the laws of the United States, to 
give protection to the civil powers against lawless 
invasion. What, then, did the Presidentdo? Had 
he nota right to order troops to march from one 
part of the United States to the other? Was that 
a usurpation of the war power—the order to our 
troops to march upon our own Territory ? 

Mr. TRUMBULL. If the gentleman will al- 
low me, I will state that the President states that 
they are ordered there as a posse comitatus. 

Mr. BENJAMIN. Exactly. Lam coming to 
that. ‘The gentleman need not fear my shirking 
any partof the argument. Iam not afraid of any 
partofit. ‘the civil officers are ordered to Utah, 
and the President of the United States upon our 
territory orders our armies to march. Does he 
give instructions of hostility? Does hé directa 
blow to be stricken, or a shot to be fired? No, 
sir. He has been guilty of no usurpation. Fle 
has done naught but his duty. He has sent his 
civil officers there to perform their civil duties, 

What next? Proof is brought to him that the 
wagons containing the supplies for the army 
have been waylaid, the teamsters attacked and 
driven off, and the public provisions of the coun- 
try plundered by marauding bands of Mormons; 
or in other words, proof is brought to him of an 
actual commencement of hostility by persons 
owing allegiance to the Government. What was 
the President to do then? What was it his duty 
to do then? Was it his duty to leave our troops 
thus lawfully ordered into this distant Territory 
without supplies? Was not that the very case 


This has been devel- || 


eculiar institu- | 


| such measures as may be deemed proper and neces. 
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ae for in your law? Let me read anot), 
aw that has not yet been referred to: awe: 
* The President of the United States be, and he is ho, 
empowered, as he may deem it expedient, either to od , 
for the time being a special commissary or commissarix M 
the purpose of supplying by purchase or contract and o: , 
suing, or to authorize any officer or officers in the Quarte, 
master general’s department to supply and issue as af, 
said the whole or any part of the subsistence of the Army : 
all cases, where either from the want of contractors Or fron 
any deficiency on their part, or from any other contingen . 
ALY in 


order to ensure the subsistence of the Army, or any par 


thereof.’’ 


Mr. POLK. What is the date of that, sir: 

Mr. BENJAMIN. That law was passed jy 
1813. The subsequent laws I read yesterday. 
They organized a commissary general of pyjy. 
chases; they authorized the Secretary of War j, 
allcases of exigency to direct purchases to be made 
without contract and without notice, and then q(| 
the powers that were by this act vested int) 
commissary general of purchases are, by a subse. 


| quent law, vested in the quartermaster’s depart. 
| ment. 


With our troops there in a distant Territory 
with attacks made on them, the President of the 
United States has deemed it his duty to contrac; 
for supplies and to forward them, as he was no; 
only authorized to do, butas he was bound to do, 
in the execution of his duty to the country. Lag 
spring nobody heard a word against the propriety 
of sending out a military escort to protect the ciyi| 
officers of the Government when they were threat. 
ened. Nobody then pretended that it was a usurp. 
ation of governmental powers; and in all the pu). 
lic papers of the country, even those which rep- 
resent the views of gentlemen on this side of the 
Chamber who sit around me, [ have never ye: 
seen the power questioned on the part of the Ex. 
ecutive to send protection to our civil officers into 
ourown Territories, when they are attacked, when 
war is commenced by blind fanatics and insur- 
gents, who themselves make incursions upon the 
supply trains of the Government. Was the Pres. 
ident thento stop? Was he to let the supplies of 
the Government be plundered? Was he to call 
back the troops, or was he to back them himself? 
That was the question, and the only question, 
which he and his Cabinet had to decide. The 
troops were there; they were attacked by insur- 
gents. A moment’s hesitation, any indication of 
doubt or of withdrawal on the part of the Pres- 
ident or his Cabinet, would have encouraged these 
men in their insurrection, would have encouraged 
them in the belief that they could back down the 
Government, as gentlemen propose that they 
shall now succeed in doing. 

The President considered it to be his duty, and 
in that I fully approve his course, to send rein- 
forcements to the army, to contract for supplies, 
to forward them in time, to assure the troops not 
only of the moral but of the material aid and sup- 
port which in that distant country they had a 
right to expect from those charged with the ad- 
ministration of public affairs; and gentlemen rep- 
resent this as usurpation of the war power—a 
usurpation of the purse. It is neither one nor the 
other. It is the discharge of a high executive 
duty, in seeing that the laws be faithfully execu- 
ted, and in protecting the proper officers of tle 
Government with its military force, in protectilg 
its civil officers against invasion, onslaught, and 
perhaps murder, by these people in Utah, who 
seem to regard themselves as sole sovereigns 0! 
the whole interior of this continent, to defy aul 
deride the power of this Government. 

Under these circumstances, I cannot hesitate 1 
back the Government. It is a public duty, whic! 
1 should think myself derelict to every privet)" 
of duty in not carrying out to its fullest extent. 
I think that this is not a time to examine wy 
closely into estimates of this character. The Gov- 
ernment requires aid. We are informed that out 
army there requires supplies, and that those sp 
plies must be forwarded now. Let us undertake 
reform when we come to the general appropri’ 
tion bills, not at this moment, when these appt? 
priations are so urgently required by the pubue 
service. ss 

I am sorry to have detained the Senate; ! did 
not mean to say a word; but I have been urged 
to what I have said by the remarks of gentlemen 
around me. 


Mr. TRUMBULL. I take it, sir, that we live 


' under aconstitutional Government; that the pow- 
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ces of the Executive-are limited and defined; that 
te the Constitution of the country, and the laws 
of the land in subordination to that Constitution, 
it is very easy for gentlemen to rise here and say 
shat itis the duty of the President to see thatthe 
laws are faithfully executed, and that he has the 
ht to use the Army as he pleases; but he has 
Rt such right, unless it is conferred upon him by 
vie law. Lhe Senator from Louisiana tells us 
i the has the right to send the Army as an es- 


cort to civil officers. If he has that right, the law | 


wives it. He refers to no such statute. 


° Mr. BENJAMIN. 


Does Congress do it? 

Mr. TRUMBULL. Congress makes provision 
how the Army shall be used, and the President of 
the United States is the Commander-in-Chief to 
carry out the directions of Congress. He cannot 
use the Army in his discretion because he is the 
Commander-in-Chief of the Army. Did I not 
refer to the statute yesterday, and show that as 
lonzagzo as 1793 the Congress of the United States, 
by aspecific act, gave the President power even to 
garrison a fort? When they authorized the build- 
ing-ofa fortat Charleston and at New York, they 
thought it necessary to confer, by specific grant, 
power upon the President to puta garrison there. 

Mr. BENJAMIN. Will the Senator permit 
me toask him one question? and if he answers that 
in the negative, I shall give up all argument with 
him. I ask him again if he contends that the 
President of the United States has not power to 
post the Army in the absence of any special di- 
rection by Congress, or if Congress is to order the 
march of the Army from post to post? 

Mr. TRUMBULL. Ido not contend, sir, that 
the President may not change the Army by vir- 
tue of his power as Commander-in-Chief, so that 
he does it within the law. Ifthe law raises a revi- 
ment of mounted men to protect the frontiers of 
Texas, the President may move those troops as 
he pleases upon the frontiers of Texas, so as to 
protect them; but [ deny that the President can 
take that regiment raised by the authority of Con- 
gress to protect the frontiers of Texas and station 
them in a fort at New York. 

Mr. BENJAMIN. 
me to say that is not the point, 
from the Army to one regiment that Congress has 
raised specially for Texas. 1 ask him, in regard 
to the general Army of the country, if the Presi- 
dent has not the right to post any portion of it 
that he thinks proper in Salt Lake City, if he 
chooses? 

Mr. TRUMBULL. I think not. I think he 
has not the right to post the Army in Salt Lake 
City. It would be a great abuse of power to do 
that without the direction of Congress, because 
Congress has directed how the Army shall be 
used. It has authorized the President, under cer- 
tain circumstances, to use a certain portion of the 
Army to protect the Indians in their reservations, 
to protect the frontier against Indian incursions; 
and I say that the President must use it in that 
way;and if he were to withdraw the whole Army 
from that service, and station it at Salt Lake City, 
or any other point, it would be a violation of his 
duty, and it would be without authority of law. 

But the Senator from Louisiana begs the ques- 
tion, Whatis it? The question is, whether the 
President of the United States hasauthority to use 
the Army asa posse comitatus to accompany acivil 
ofieer to one of the Territories? That is a spe- 
ciie matter; but no such power is given in any 
actof Congress. He may use the Army within 
the limits of the law. Ifa fort is constructed on 
the northwestern frontier, or in Texas, or in Salt 
Lake City, and the President is directed to gar- 
rison the torts, or if he is directed to use the Army 
In protecting the western setilers against the bor- 
der Indians, he may use it in that way; but what 
I mean to say is, that his authority in the use of 
the Army is as much limited as it is in other re- 
Spects, 

Mr. BENJAMIN. I willask the Senator one 
other question, then. I will suppose that the Pres- 


possesses all the powers conferred upon him | 


| 
Why, Mr. President, I | 
will ask of the Senator from Ilinois who is to post | 
the Army—who is to order it from point to point? | 


The Senator will permit 
He has jumped | 


Mr. TRUMBULL. [have already stated that 
the President can use the Army within the limits 
of the law, and the Senator puts a case directly 
provided for—the case of invasion. The act of 
1795, in the very case the gentleman puts, au- 
thorizes the President of the United States, on the 
application of the Legislature of California, or, if 
the Legislature cannet be convened, on the appli- 
eation of the Governor of California, to order the 
Army there to protect San Francisco; and the 
very fact that Congress has provided by an act, 
that the President may use the Army in this way, 
shows that without this ‘special act he had no 
such authority. But for this act of Congress I 
would answergentlemen, no; the President has no 
authority to order the Army to San Francisco to 
protect it against invasion, except under this act 
of Congress. 

Mr. BENJAMIN. I understand the gentle- 
man, then, to say this distinctly—I only want 
his proposition to be fairly before the Senate 
and the country—that, if the President of the 
United States has intelligence of an intended at- 
tack upon us anywhere, he cannot order the 
troops there to be ready to repel the attack, if the 
Legislature or Governor who happens to have 
authority over the point that he knows to be 
threatened does not send and ask him to do it; 
and if we had news to-morrow that there was a 
squadron on the way to attack California, the 
President must remain with his arms folded, ac- 
cording to the gentleman’s Interpretation of his 
constitutional power, and could not send a soldier 
there until the Legislature or Governor of that 
State sends and asks him to doit. If that is the 
gentleman’s interpretation of the law and the Con- 


stitution, of course he has a perfect right to en- 


tertain it. I merely say I cannot agree with 


him. 


ident is informed thata descent is about to be | 


made—an attack on San Francisco by some for- 
eign nation. Has the President power to order 


the troops to concentrate at San Francisco? and if 


80, Where does he get his power? 


Mr. TRUMBULL. I mean to say he cannot 
enter the State of California and make use of the 
Army there, unless in obedience to the law, and 
in the mode that the law has pointed out. If it 
were not so, there would be no use for the law. 
If the President can protect a State against inva- 
sion without complying with this act of Congress, 
will the Senator state for what purpose this act 
was passed? Why was this act of Congress en- 
acted, declaring that in case a State was invaded, 
the President might, on application of the exec- 
utive authority or the Legislature, use the Army 
to protect itagainst Invasion, if he had that power 
without the law? I take it, that the President of 
the United States has no authority to march the 
Army into any State or Territory in this Union, 
and commence a war. That he has some power 
over the Army of the United States, as Com- 
mander-in-Chief, and has power which Congress 
cannot take from him, as Commander-in-Chief, to 
control and direct the Army within the law, ldo 
not deny. But here is a use of the Army that is 
not provided for by any act of Congress; and in- 
easmuch as the powers of the President are lim- 
ited, as he can exercise no authority except by 
virtue of the Constitution and laws of the coun- 
try, Lask for the authority of the President to 
send an army as anescort to a civil officer—I use 
the gentleman’s language. If he has that author- 
ity, he has it by virtue of the Constitution or law. 
If he can show neither Constitution nor law, he 
has not gotit. It will not do to say that he has 
it under his general power to see that the laws are 
faithfully executed. Limagine that the Senator 
from Louisiana will hardly contend that that con- 
fers a specific power. He will hardly insist that 
under the general grant of authority to see that 
the laws are faithfully exeeuted, the President has 
any specific powers granted him which he can ex- 
ercise except in the mode pointed out by law. It 


is very much like the clause of the Constitution of 


the United States which states that it was framed 
to promote the general welfare. Does any one 
contend that that confers any specific power upon 
the Government created by the Constitution? That 
is not the object of it; and here it is the duty of 
the President to see that the laws are faithfully 
executed in the mode and manner that Congress 
prescribes. 

The Senator from Wisconsin has referred me 
to the act of 1795, specifically conferring upon the 
President the power in the very case which the 
Senator from Louisiana puts. I will read tt for 
the Senator’s information, if he will listen to me, 
to show him that it is by virtue of a specific act 
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of Congress that the President can act in the very 
case he puts: 


* That, whenever the United States shall be invaded or 
be in imminent danger of invasion, tromany foreign nation 
or Indian tribe, it shall be lawful for the President of the 
United States to call forth such number of the militia of the 
State or States most convenient to the place of danger’’— 

Mr. BENJAMIN. Militia? 
Mr. TRUMBULL. Yes, militia; and I will 
satisfy the gentleman about that in a moment— 


call forth such number of the militia of the State or States 
most convenient to the place of danger or scene of action 
as he may judge necessary to repel such invasion, and w 
issue his orders for that purpose to such officer or officers 
of the militia as he shall think proper.’ 

Here is the identical power given to the Presi- 

dent to call forth the militia, by this act of 1795, 
and by the act passed in 1807, which is familiar 
to the Senator, as it has been quoted here in this 
very debate half a dozen times, authority is con- 
ferred upon the President of the United States to 
use the Army and Navy inall cases where he had 
been previously authorized to make use of the 
militia; so that he may, in such a caseas the Sen- 
ator puts, summon the Army to San Francisco. 
It seems that he may do it before a call is made 
on him by the Legislature, which I supposed be- 
fore to be necessary; but he does it in pursuance 
of this act of Congress. Congress believed it ne- 
cessary to confer this power, or else they never 
would have conferred it. There isa total absence 
of any power to summon the Army under the ab- 
surd idea that it is a posse comitatus, as an escort 
to civil officers. 
~ What a perversion of terms, whata misnomer, 
to compare this to the power which a civil officer 
may call to his assistance in a county to enable 
him to execute a writ! He may call the body of 
the county around him to assist him in the exe- 
cution of the process of a court. He may sum- 
mon the neighborhood, the vicinity. To say that 
that power confers upon the Presidentof the Uni- 
ted States authority to summon an army more 
than three thousand miles distant, from Florida 
to Utah, as a posse comitatus, for any purpose un- 
der heaven, is absurd. The Governor has no 
business with a posse comitatus. For no purpose 
that can be imagined has he authority to use one; 
and yet thatis called a posse comitatus. [tis under 
that pretense that the army was sent along with 
Governor Cumming; and under a mere pretense 
it was kept in Kansas for a year or more at very 
great expense; and if you will look into the items 
of this appropriation bill, L have no doubt you 
will find that a large portion of this de ficiency has 
its Origin in the unauthorized use of the army in 
Kansas during the last year. 

As Lam on my feet, | wish to say one word in 
reply to what was said by the Senator from Vir- 
ginia. He said this bill made no appropriation 
that“he was aware of for paying a deficiency oc- 

| casioned by contracts made without authority of 
law; and the Senator from Louisiana came to his 
relief, and referred to a law of 1818, which he 
thinks authorized the Secretary of War, under 
certain circumstances, to make contracts without 
advertisement. | will not now comment upon that 
statute. Itissomewhat quivocal in its character; 
and it is doubtful, to say the least, whether the 
construction put upon it by the Senator from Lou- 
isiana be correct; but, if it be, here is another sec- 
tion in this bill, under the miscellaneous head: 


“ For surveying the public lands and private land claims 
in California, including office expenses incident to the sur- 
vey of claims, and tobe disbursed at the rates preseribed by 
law for the different kinds of work. being the amount of 
surveying habiities ineurred by the surveyor general during 
the fiscal year ending 80th June, 1857, over and above that 
authorized under the appropriation of $50,000 for that pe- 
riod, 3220,000.”’ 

Is there any law for that? 

Mr. HUNTER. Will the Senator allow me 
to explain? 

Mr. TRUMBULL. Certainly. 

Mr. HUNTER. When I spoke, that item es- 
caped me. That contract was not authorized by 
the Department; it was made by the officer in Cal- 

| ifornia, and much of it originated in a mistake. 
The work was piece-work. It turned out to be 
more than was required; and he supposed there 
was a larger sum at the disposal of the Depart- 
ment than there was for that purpose, and he 

| over-estimated. It is true there was no authority 
| for that; but then the authority was exceeded 
‘| through mistake by the officer; and, notwith- 


standing that, as I understand it, the President 
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refused to reappoint him, because he had thus ex- 
ceeded his authority. There was an excess of 
authority, Ladmit; but it originated ina mistake. 

Mr. TRUMBULL. Then itis admitted, I un- 
derstand, that here 1s one provision in this bill 
appropriating $220,000 to pay a debt incurred 
without authority of law, About that there is no 
dispute; but itis said the officer who incurred this 
debt has not been reappointed. True, sir, not in 
California; but Lunderstand he has been appointed 
surveyor general of Utah. 

Mr. HUNTER. ‘The Senator will allow me to 
say it is no debt unless we choose to assume it. 
if we pass this bill, weassume it. It is addressed 
to our discretion whether we will pay it or not. 

Mr. TRUMBULL. 
nance Committee recommends us to assume it. 

Mr. HUNTER. Ido. 

Mr. TRUMBULL. He acknowledges it asa 
debt; and so far from the officer who contracted 
this debt meeting with the disapprobation of the 
Government, it seems he has been merely trans- 
ferred from one office to another, from one appoint- 
ment toanother. It is suggested near me, that 
having created all the debt which he conveniently 
could create in California, he has been transferred 
to a new scene of action, in order, I suppese, to 
transcend his authority a second time. 

Mr.GWIN. The gentleman did not accept 
the effice, and has no office at all now. 

Mr. FESSENDEN. It was tendered to him. 

Mr. TRUMBULL. If he has notaccepted it, 
it does not change the responsibility of the Ad- 
ministration. They appointed him, and if he has 
not accepted it they are entitled to no credit, for 
they have shown that they were willing, after an 
officer had run the Government in debt, as is now 
admitted, without authority of law, for more than 
two hundred thousand dollars in the matter of 
surveys, (for thisisa vast sum when you consider 
the subject-matter to which it relates, ) to offer him 
anotherappointment. Itseems, however, that he 
felt ashamed, if I am to draw the inference from 
what the Senatorfrom Californiasays, after having 
done this, to accept a second office, and has not 
taken it. 

Mr. HARLAN. The Senator from Illinois has 
referred to the section of the bill which I intended 
to move to strike out yesterday, but I was notified 
by the Chair that my motion would not then be in 
order. The Senator from Virginia has not given 
a correct explanation. In the report of the Sec- 
retary of the Interior, communicating the report 
of the Commissioner of the General Land Office, 
is the explanation of the surveyor general of Cal- 
ifornia, quoted in his own words. He says: 

© The amount of the work embraced in the contracts ex- 
isting previously to my last report, as well as the few that 
have been let since, was not, as a general thing, limited, as 
a more pradent course may probably have indicated’’— 

So that there was no mistake committed, it 
would seem from the explanation given by the 
surveyor general himself. But he goes on to say: 

*Tndeed,in a measure,a more liberal course of contract- 
fing than would, under other and more favorable circum- 
stances, have been adopted by not designating the number 
of miles to be surveyed under each contract.’ 

So it would seem that these contracts have been 
made without indicating the amount of work to 
be done. The surveyor general then goes on to 
say: 

** For the fiscal year ending the 30th of June, 1857, 1 asked 
for an appropriation for surveying public lands and private 
fund claims, over and above the balances as aforesaid, then 
on hand, of $150,000,"" j 

The amount appropriated was $50,000, leaving | 

balance of estimates, over and above the amount 
appropriated, of $100,000; but the amount ex- 
pended over the appropriation is $220,000, thus 
exceeding his own estimates $120,000, and exceed- 
ing the Appropriation made by Congress $220,000, 
making the expenditures of that year $270,000, 
instead of $50,000, as provided by Congress for 
this item. But, Mr. President, this is only the | 
deficiency for the fiscal year ending June 30, 1857. | 
The surveyor general goes on to state: 


* For the fiscal year ending June 30, 1858"— 
which is the fiscal year now about to expire— 
“the amount asked for was $350,000. The amount ap- 
propriated was $100,000.’ 

Thus leaving a balance of estimates amounting | 
to $250,000 over and above the sum appropriated | 
by Congress for the year ending 30th of June, 
1558. Now, the deficiencies for this year (1858) ! 


| 


| ficiencies for the year 1858. 


The chairman of the Fi- | 





| a different view. 


| termined now by Congress is, whether the Pres-. 
| ident of the United States has a right to use money 
| for this purpose, which Congress has refused to | 
appropriate, or whether he has a right to go be- | 
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have not been provided for in the appropriation 
|| bill before us; but the excess of money expended | 
by the surveyor general, of $220,000 over and | 


above the appropriations made by Congress, is for 
the single year ending June 30, 1857, an amount 
exceeding his own estimates nearly one hundred 
per cent.; and if the amount expended for the 
year 1858 should exceed his own estimates in the 
same ratio, you will be called on, perhaps before 
the adjournment of the present Congress, to ap- | 
propriate an additional $500,000 to cover the de- | 
That this will prob- 
ably be the case, would seem almost inevitable, 
from the fact that these contracts are not limited | 
in amount. The surveyor general says that the 
number of miles contracted for has not been speci- 
fied, so that these contracts are still running. Men 
have been employed to survey the public lands, 
at, | believe, twenty-five dollars a mile ad libitum, 
without any restraint whatever. The surveyor 
general goes on to state that there are $350,000 
estimated for these two years, overand above the 
amount appropriated, or, to use his own words, 

* Between the amount estimated as necessary to carry 
on the surveying Operations in Califernia and the amount 
which Congress deemed it proper to appropriate.”’ 

He then says: 

* The liberal appropriations that had been made in pre- 
vious years by Congress for the same service induced the 
belief that the same policy was to be continued.”’ 

So it would seem, from the language of the sur- 
veyor general himself, that there was no mistake 
as stated by the chairman of the Committee on 
Finance, but the officer was induced to believe that 
Congress would appropriate money to cover this 
enormous expenditure over and above the amount 
appropriated, because Congress had previously 
been liberal in appropriating money to cover de- | 
ficiencies of this kind. He says: 

* Consequenuy more work has been accomplished than 
under existing circumstances should have been. 

* The only evils resulting therefrom, are, in the first place, | 
a departure, on my part unlitentionally, from the policy of 
the Government.” . 

Thus, clearly admitting that there was no mis- 
take, that he departed from the policy of the Gov- 
ernment, and made this enormous expenditure of 
money on the belief that Congress would pursue 
the liberal policy which it had previously pursued. 
I might say, generally, here, that I had supposed, 
unul very recently, that the officers of this Gov- 
ernment were to be controlled by the amount of 
money appropriated by Congress in contracts 
made by them; and I was confirmed in this opin- 
ion, even in relation to Army contracts, from the 
message sent here by the President of the United 
States at an extra session of Congress. It may 
be remembered, by members of the Senate, that 
Congress was convened by the President in extra 
session buta very short time since. In the mes- 
sage of the President of the United States to Con- 








gress, thus convened, he stated, as a reason for 
reconvening Congress, that it had failed to pass 
one of the usual appropriation bills for the sup-, 
port of the Army, and thus induced Congress and | 
the country to believe that the operations of the 
Army would, for the current year, necessarily be | 
suspended for the want of an appropriation. But 
the Senator from Louisiana, to-day, seems to take | 
He seems to think that there is | 
no necessity for an appropriation of money by | 
Congress as a guide to officers of the Army in 
making their contracts for supplies; even yield- 
ing the question of the power of the President, as 
Commander-in-Chief, to march an army to Utah, | 
or to any other point within the limits of the Uni- 
ted States, or without its limits. 

I suppose the real and vital question to be de- 


yond the amount which was given by the Congress 
of the United States to be used in this way, at 
least, without the excuse of a contingency not pre- | 
viously contemplated, an exigency arising during | 
the recess of Congress, or not contemplated when 
in session. If there was some great public neces- 
sity for making a contract of this kind, I suppose 
Congress would justify the usurpation of power 
just as an inferior officer in the Army might be 
justified in disobeying the orders of a superior, 
lie would have the right to disobey the order of 
his superior at his peril, risking on his part the 
approval of his superior thereafter, or an acquit- 








tal by a court-martial. I suppose that an Offic: 
making contracts for the Government, mek, 
under a pressing necessity, risk the approval of 
Congress in making a contract beyond the amount 
of money appropriated; but it seems to me to “a 
dangerous policy to provide for these Wholesale 
contracts, made without authority of law, and j, 
the absence of a pressing public necessity. ” 

It has not been pretended during this debate 
that any such pressing public necessity has arisen, 
There has no new state of facts arisen since the 
adjournment of Congress; and, in fact, it has been 
stated that contracts covering a large part of the 
gross sum appropriated by this bill, have “i 
made since Congress convened at the commence. 
ment of this session, and whilst the Presiden, has 
had the opportunity to consult the wishes of thp 
representatives of the people and of the States. 
Yet, withouta word or intimation; without appro- 
priations; without authority of the national Le. 
gislature, he has proceeded to make enormous 
contracts, requiring an expenditure of seven or 


eight millions of money. 


It is a question, as I before remarked, whether 
this policy on the part of the Government shal] 


_ be sanctioned in the absence of a public pressing 
necessity by which it may be justified. . 


I know 
not whether these contracts have been wisely o; 


unwiscly made. Itis impossible for me, with the 
limited knowledge I possess on this subject, to 
sift this appropriation bill so as to ascertain what 
work has been contracted for, and what supplies 
have been purchased that the absolute wants of 
the Army required. It is general and indefinite, 
dut this item is specific and in glaring violation 
of law; and it has been passed over in silence by 
the Committee on Finance. 

Mr. PUGH. What item is that? 

Mr. HARLAN. For surveys of public lands 
in California. Iam willing, as an individual, to 
vote all the money that the absolute wants of the 
Government may require, and whenever a press- 
ing necessity arises requiring expenditures of 
money for the preservation of the peace of the 
country, for the purpose of repelling an invasion, 
for the purpose of securing thé execution of the 
law, | am willing to justify the President and 
his subordinates in exceeding an appropriation, 
should this occur during a recess of Congress. 
But I am unwilling to justify, by a vote of mine, 
this unnecessary use of power on the part of the 
Executive of this Government, when he has am- 


| ple and full opportunity to consult the wishes of 
| Congress. 


| justify this unauthorized expenditure of money, 


If we are to do this, if we are to 


and the policy of the President of the United 
States in sending an army to Utah as a posse, and 
the policy of the judicial officers of the Govern- 
ment on their way to Utah, the President of the 
United States may annihilate the government of 
Virginia, or the government of the State of lowa, 
in a single month. As I understand from the 
newspapers of the country, the judges, now ac- 
companying the army in the gorges of the Rocky 
Mountains, have already authorized the indict- 
ment of Brigham Young for treason. There, 
within the limits of thatencammpment, a grand jury 
has been impanneled, a court has been called, and 
bills of indictment have been authorized charging 
Young and others with high treason against the 
United States. If this policy is to be tolerated, 
the Governor of Virginia may be indicted to-mor- 
row. Would there be any difficulty in finding a 
sufficient number of mere camp followers within 
the limits of an army encamped in a desert plain, 
or within the gorges of a barren mountain, who 
would obey the behests of a military commander? 
If this can be done in relation to Utah, and receive 
the solemn approval of the Senate of the United 
States, the same may be done with the Governor 
of Iowa to-morrow, or the Governor of Illinois, 
or the Governor of any State of this Union, at 


| the mere caprice of the President. 


As I before remarked, I am not willing to vote 
for a single dollar in this bill, which has not been 
authorized by law, which may not seem to me 


_ to have been justified by a pressing public neces 
sity. When the general appropriation bills come 


up, I shall judge of the future necessities of the 
Government, and control my vote accordingly. 
Mr. HALE. I am not going to occupy any 


time, sir, but simply to state my position here. 
_As I apprehend this amendment will not 
adopted, and my vote for it—as I shall vote for 


18 


it—in 
constr 
plated 


shall ' 


again 
t will 
tion, 1 
on ou 
the afr 
origin 
tis a 
lw 
menct 
on thi 
of the 
of oth 
the Si 
Navy 
bill th 
of lan 
upon 
the b 
ties I 
fiscal 
above 
$50),0 
Its 
of th 
igenc 
partn 
tract 
shall 
plica 
of al 
priat 
ities’ 
the ¢ 
prop 
now 
M 
in re 
yeyo 
mist 
state 
wort 
viou 
in C 
uma 
alluc 
quar 
and 
Cali! 
mad 
(as | 
ors | 
out | 
num 
than 
mor 
his ‘ 
The 
him 
inte: 
tion 
sho’ 
dert 
ous 
Ing | 
for: 
N 
Adn 
out 
part 
The 
dep 
bills 
Goy 
Offic 
and 
don 
not: 
bou 
clai 
will 
toy 
fait] 
equ 
The 
the 
sub 
aut 
the 
ern 
tol 





| 23, 


| Officer 

Might, 
Oval of 
AMount 
1€ to he 
holesale 
» and in 


; debate 
S arisen, 
ince the 
as been 
t of the 
ve been 
imence. 
lent has 
Ss of the 
States, 
Lappro- 
nal Le. 
jormous 
seven or 


whether 
nt shall 
pressing 

I know 
‘isely or 
with the 
bject, to 
‘in what 
Supplies 
yants of 
definite, 
olation 
lence by 


lic lands 
dual, to 
ts of the 
a press- 
ures of 
e of the 
nvasion, 
n of the 
lent and 
priation, 
ongress. 
of mine, 
rt of the 
has am- 
ishes of 
e are to 

money, 
} United 
osse, and 
Govern- 
it of the 
ment of 
of Iowa, 
rom the 
now ac- 
e Rocky 
e indict- 

There, 
and jury 
lled, and 
charging 
inst the 
olerated, 
| to-mor- 
finding a 
s within 
rt plain, 
ain, who 
mander? 
d receive 
e United 
rovernor 
Illinois, 
Tnion, at 


x to vote 
not been 
n to me 
ic neces- 
ills come 
»g of the 
ingly. 
upy any 
on here. 
not be 
vote for 


Oe aeoaenied 


1858. 











———— 


,—in that contingency, might by some people be 
spstrued into a vote for the supplies contem- 
vated by the amendment, I wish to say that I 
‘hall vote for it, and if it is adopted, I shall vote 
acainst the bill, As there is no probability that 
t will be adopted, my vote, without this explana- 
tion, might stand as an expression of willingness 
on our part to vote the supplies contemplated by 
the amendment. I prefer the amendment to the 
original bill, but I shall vote against it, whether 
it is amended or not. 

{| was not in when my friend from Iowa com- 
menced his remarks; but before the vote is taken 
on this bill, I shall endeavor to bring the sense 
of the Senate to their judgment of the necessity 
of other officers observing the law, even if we let 
the Secretary of War and the Secretary of the 
Navy off, because it appears by this deficiency 
pill that there was appropriated, for the surveys 
of land in California, $50,000; and we are called 
ypon to appropriate $220,000 besides, being, as 
the bill says, ** the amount of surveying liabili- 
ties incurred by the surveyor general during the 
fscal year ending 30th of June, 1857, over and 
above that authorized under the appropriation of 
650,000, up to that period.”’ 

It seems to be conceded, that by the operation 
of theact of the Ist of May, 1820, and by the ex- 
iwencies of the service in the War and Navy De- 
partments, those Secretaries have a right to con- 
tract without law and without appropriation. I 
shall take the sense of the Senate about the ap- 
plication of that doctrine to the surveyor general 
of aland district, to see whether, under an appro- 
priation of $50,000, he hasarighttoincur * liabil- 
ities’ (for that is the very term used in the bill) to 
the amount of $220,000 beyond the $50,000 ap- 
propriated; but as_that is not before the Senate 
now, | shall not occupy time on it. 

Mr. BENJAMIN. I wish to say something 
in relation to this matter of the California sur- 
yveyor. The gentlemen who sit behind me are 
mistaken entirely in relation to the facts. 
state them as I understand them ina very few 


I will | 


words. Congress had been for several years pre- | 
viously making large appropriations for surveys | 
in California. The surveyor general sent his es- | 


timate for this service, to which gentlemen have 
alluded. Congress determined to reduce the 
quantity of survey made each year in California, 
and appropriated only $50,000 for that year; but 
California is far off; the appropriations are not 


made till June; the surveyor general imprudently || 


(as he himself admits) employed his sub-survey- 


ors to go on with the surveying in the State with- |) 


out telling them to stop their surveys ata certain 
number of miles. ‘They surveyed greatly more 
than the appropriation would permit; greatly 
more than he supposed they would, He admits 
hiserror. He says it was done unintentionally. 
The Administration, knowing the fact, discharged 
him from his office; but, satisfied that it was un- 
intentional, after giving that mark of disapproba- 
tion, tendered him another office with a view of 
showing a disapprobation of his conduct in un- 
dertaking to make these contracts without previ- 
ous appropriations, but at the same time declin- 
ing to fix upon him the stigma of any reprobation 
for what was simply imprudent. 

Now, sir, what does the bill propose to do? The 
Administration do not propose to pay any money 
out ofthe Treasury to anybody; do not propose 
particularly to pay this gentleman any money. 
lhe Administration propose nothing but this: the 
deputy surveyors have done their work; their 
bills amount to this much; they do not bind the 
Government; nobody pretends that they do; the 
officer had no authority to make the contracts; 
and the question is now, as the work has been 
done for the Government, will Congress pay or 
not? It is left to our discretion. We are not 
bound to pay. There is equity and justice in the 


claim of these subalterns in my judgment, and I | 


will vote for it. Senators around are not bound 
‘0 vote for it. There is no pledge of Government 


faith for it. If they do not consider the appeal to | 
*quity sufficient for it, they will not vote for it. 


he Administration do not pretend that it binds 
the Government. It is no act of theirs; but a 


subordinate officer at a distance has exceeded his 


authority. They tell us so; but at the same time 
they say ** this work has been done for the Gov- 
‘rament, and we think these sub-surveyors ought 
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tlemen cannot attack the Administration on such 


grounds as that; or if that be the best ground they 
can find it is a fortunate Administration. 


Mr. HARLAN. 


I would reply to the Senator | 


from Louisiana, that I merely desire him to reg- | 


ulate his conduct in relation to this appropriation 
as he proposes to do, and did do, I think, in re- 


| lation to the appropriation asked by the Clerk of 


the House of Representatives. He told us then 
that he was willing to examine the claim of the 
Clerk asa private claim, and put the witnesses on 
oath before a commiitee of the Senate; and, if he 
ascertained that he had paid out money, and be- 
came satisfied that he was entitled to relief asa 


| private claimant, then he would vote for all the | 
money necessary to discharge that liability, as I | 


understood him. 

Mr. BENJAMIN. Exactly. 

Mr. HARLAN. [I desire that this surveyor 
general and his deputies, having been employed 
without authority of law, shall be placed in pre- 


| cisely the same category; that they shall come 


before Congress as parties without legal claim for 
money,and present tleirequity;and, after we shall 
have become satisfied ourselves that the work was 


done, and that they have an equity to the money, | 


let us do to them as we do to other private claim- 


| ants, but not justify this violation of law by in- | 


cluding this amount of money in the general ap- 
propriation bill to cover deficiencies which are 
presupposed to have been authorized by law. 
This 1s all Lask of the Senator from Louisiana, 
and all I ask of the Senate; and I may as well 
state now, as at any future time, that, if I shall 


hereafter become satisfied that this work has been | 
done, and well done, and at fair prices, I, in com- | 
| mon, I doubt not, with a majority of the members 

| of the Senate, if not all of them, will vote the | 
| money necessary to pay it; but | am not willing | 
to justify this general policy of the Government 
| in making contracts without the authority of the 


Congress of the United States. 
Mr. GWIN. The charge that has been made 
against the surveyor general of California, of hav- 


|| deficiency of a ¢ 


ing violated the law in making these contracts, I | 


think is not justified by the facts. 
tor from Louisiana has stated, the policy of the 


As the Sena- | 


Government was to make large appropriations— | 


$300,000 a year—for surveying the public lands 
in California. There were one hundred and twenty 
millions acres of land in that State, and all of it 
was public land, with the exception of five or six 


| million acres which were covered by private 
As there were hundreds of thousands of | 


claims. 


| persons in the State who had no land, it was de- 
sirable to bring the land into the market as early 


as possible in order to locate emigrants who had 
no homes to live upon, and who, owing to the un- 
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| of it, and we will pay if you please.’’ Surely gen- 


| settled state of private land claims, could not get | 


| land to which there was a perfect title. 
| the surveys were pressed forward with great ra- 


| twenty-five dollars a mile. 


| from township to township. 


| 
| 


| 
| 


Hence 


pidity. ‘lhe Senator from lowa states that these | 


contracts were made at an extravagant price— 


He is entirely mis- | 


taken. ‘I'he law limits the price to fifteen or six- | 
| teen dollarsaaile. He did not go beyond the law. | 


The policy of the Government in surveying 


large quantities of land having been established, | 
and the deputy surveyors having contracts looking | 
to this amount that was annually appropriated, | 


$300,000, the surveyor general confined them, as 
he supposed, within his estimate, but they were 
not made by the mile, because they had to be made 
It was in an unex- 
plored country. Their contracts were made to 


certain natural boundaries. The surveyor general | 
had the making of a contract to such ariver, and | 
it was estimated to be such a distance, and subse- | 


quently, when the surveys were made, it was as- 
certained to bea greater distance. Hence the con- 


tracts could not be limited, owing to the want of | 
knowledge of the geography of the country. It! 


was in that great unexplore 
orado basin, that an immense number of these sur- 
veys were made, and it was utterly impossible for 
the surveyor general, in making contracts, to as- 
certain the exact distance. 


region called the Col- | 


It was never intended, directly or indirectly, by | 
the surveyor general or deputy surveyors, to ex- | 


ceed the appropriations made by law; and when 
the estimates for $150,000 were made, it was sup- 
posed, from the want of geographical knowledge 


0 be paid for it; the Government got the benefit || which was absolutely necessary and indispens- 


‘ 
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able to a correct estimate, that the amount which 
would be expended that year, with what was on 
hand, would not exceed $150,000. When the 
appropriation was brought down to $50,000 by 
Congress, the bill was passed in August, and the 
surveyors were then in the field, hundreds of miles 
from the surveyor general's office, with no mail 
communication, in a wild country, without com- 
munieation for weeks and months, and the work 
was nearly all done before the surveyor general 
could oo them of the fact that the appropria- 
tion bad been diminished; and when he made the 
estimate, he was entirely ignorant of the number 
of miles the distances would be. He had to make 
his contracts to run from township lines to town- 
ship lines, and including whole regions of coun- 
try, in order that they might be sectionized. It 
was not until the deputy surveyors came in that 
it was ascertained the amount of their contracts 
exceeded what was estimated at first, and what 
was intended. He never intended to exceed the 
appropriations a dollar. 

‘The Senator from lowa asks for the deficiency 
of this year. There is not a deficiency of a dol- 
lar, not a cent, and nobody pretends that there is, 
for the present year. He intimates that there were 
deficiencies of former years, and because Congress 
had made liberal appropriations to meet those de- 
ficiencies, this surveyor general went on in viola- 
tion of law, and contracted for an amount larger 
than was appropriated. There never has been a 

j {ollar besides that now before us. 
A large amount of this deficiency was created in 
another way. There was a certain percentage 
retained off the contracts of the surveyors—I be- 
lieve twelve and a half or fifteen percent. In 
order to press the survey of private land claims 
in California, a large number of which were dis- 
missed in 1856, this percentage that was retained 
from the old contractors was used, supposing that 
the appropriations of Congress would be sufficient 
to cover the reserved amountdue to contractors for 
surveying the public lands. It was used in sur- 
veying private lends It amounted to nearly forty 
thousand dollars. That was money due to the con- 
tractors, used when it was not supposed, by the 
deputy surveyors or the surveyor general, that 
there was any deficiency; and the reduction of the 
appropriation was not known for months after it 
was made, and nearly six months of the fiscal 
year had expired before they ever heard at all of 
what the amount of the appropriation was, 

Now, Mr. President, in regard to the work done, 
there has been, since the service commenced—and 
itis only a few -years—upwards of twenty-three 
million acres of public lands surveyed, section- 
ized, now ready to be brought into market; and 
there is now aivectiant, and will be during this 
year, for sale in that State, thirteen million acres 
of land; and when these sales take place, millions 
of dollars will be paid into the ‘Treasury on ac- 
count of these very surveys. There is no pre- 
tense on the part of anybody, that these deputy 
surveyors have not faithfully performed their du- 
ties. [tis well known that the surveyors do not 
stop on the Ist of July; but theirs are continuous 
contracts from year to year. Whether the sur- 
veyor general had authority to make such con- 
tracts, in anticipation, or in expectation of appro- 
priations to be made by Congress, is a question 
to be decided by the Senate. There was no 
intention to do wrong. The letter read by the 
Senator from lowa shows that it was entirely 
unintentional on his part; and the reason given 
is, that he could not ascertain the distances be- 
tween the various points it was desirable to sur-* 
vey in order to bring lands into market. 

There is no pretext that the surveyor general 
intended to violate the law. It is very natural 
that such a mistake should arise in an unexplored 
country, where the officer had to suppos® the 
distance between certain points. These sufveys 
were, to some extent, in a part of the State 
where very few had traveled. The public policy 
was to bring large bodies of land into market in 
California, where there was such an immense 
quantity of public land, and so little in the hands 
of private individuals. All these things being 
considered, it was thought in California that not 
the slightest blame attached to anybody in con- 
nection with this matter. The reduction of the 


| 
appropriation was unlooked for and unexpected. 
| 


California is very distant from here, and it was 
some time before the reduction in the appropria- 
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tion was known. } 
the most correctand honorable men ever known 
in the country- nan whose name is historical; 
snd he deserves no censure on account of his 
having, from the great distance he was from the 

itof Government, necessarily been ignorant for 
. long ume of what the legislation of Congress 

is. It was upwards of three months afler the 
fiscal year conmnenced before he knew what the 
rction of Congress was. ‘There was po man in 

it State who supposed he violated the law, or 
attached blame to him. 

Hesides, the work has been done. The Com- 
missioner of the General Land Office so reports, 
und he recommends payment of this amount be- 

suse it has been well done. ‘The public lands 
have been surveyed. ‘There was no intention to 
create a deficiency. There is no deficiency for the 
present fiscal year; for the very moment it was 
ascertained that there was like ly to bea shortness 
of appropriation, instructions were given, and 
they have rigidly confined allcontracts to the ap- 


sronoriations. The Senator says the contracts are 
runoing. ‘I'he instructions were to confine all 
contracts to the amount appropriated; and it has 
been done, 

Mr. HARLAN. The Senator from California 
also evades the very pointatissue: thatis, whether 
an officer of this Government bas the riglt to go 
on without authority of Congress and make con- 
Lie states that these contracts were made 
before the people in California had heard what 
amount of money had been appropriated; that is 
to say, inadvance of the knowledge of the appro- 
priation of a single dollar, they made these con- 
tracts. That makes the case just $50,000 worse 
than it was before. I had supposed they had 
known of the appropriation of $50,000, and had 
exceeded that appropriation $220,000; but it ap- 
pears from the explanation of the Senator from 
California, that, without any knowledge on that 
subject whatever, they made contracts amounting 
to $270,000, which makes the case more glaring 
then | bad supposed it to be. 

Mr. GWIN. ‘The contracts reach from year 
to year. ‘The same deputy surveyors have had 
contracts running four or five years; they never 
coused working. There was always an estimate 
of bhew much they would expend within each fiseal 
year; and the deficiency that originated in the fis- 
cal year ending 30th of June, 1857, originated from 
) mistake in that unsettled country in making the 
estimates of what the distance would be trom 
point to point. Itturned out to be more than was 
supposed; but the contracts ran en from year to 
vear. In every instance, except this year, the ex- 
penditure was limited to the exact amount appro- 
priated by Congress. 


tracts, 


It is an expensive process 
to fit out a surveying expedition, It costs many 
‘They could not limit their 
contraets to the exact amount appropriated. It 
was also estimate d how much would be needed 
within each fiscal year; and they progressed with 
their work after the Ist of July as they had be- 
fore, never doubting—nor did the surveyor gen- 
eral doubt—that the appropriation of Congress 
would cover all the work that was required to be 
done. 

Mr. HARLAN. This only makes the case 
more glaringly wrong; but Ll had stated this fea- 
ture of the case in quoting the language of the 
surveyor general. He says that lis contracts 
are generally without limit, The Senator from 
California now says they were not limited in time; 
and the surveyor general says they were notlim- 
ited inamount; and we are now informed they run 
from year to year, and Congress ts called upon to 
make this appropriation, and thus sanction that 
policy, and pay the bill. Lam inclined to think 
the Senator from California cannot inform the 
Sena@ what these contracts are now. Lo the re- 
portof the surveyor general for the present year, 
which is before me, it is stated that they were 
made without limit; and we are now informed 
that they run from year to year, being without 
lemit either as to amount or as to ume. 

This is @ very plain case to a man who is some- 
what conversant with the practical operation of 
our surveys. When deputies contract with the 
Government to survey lands, they agree to sur- 
vey 2 certain number of tow nships, or sections, 
or to run certain base or correction lines. The 
error ortgmated, doubtless, as the Senator says, 
1 a desire ou the part of the evilicers to hasten 


thousands of dollars. 


‘The surveyor general is one of 
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the surveys; but what I object to is, that it has | 


been done without authority of law. And what 
I demand of the Senate is, to know whether this 
violation of law, so fiercely condemned yester- 
day, when the item.in this same appropriation bill 
awarding money to the Clerk of the House of Rep- 
resentatives was under discussion, shall be ap- 
proved. It was said, | think by the Senator from 
Louisiana, why did not the Clerk wait until he 
knew the money could be drawn from the Treas- 
ury, before he paid out money to his subordi- 
nates; wl y did he not draw on the Treasury of the 
United States for the amount, and after he had 


received the money disburse it, and not presume | 


that Congress would, in violation of law, award 
the money to him which he had illegally expend- 
ed? I repeat the same argument to-day: why did 
not the surveyor ceneral of California wait until 
the money had been appropriated, and until he 
knew it was at his disposal? 

This is the course pursued by the surveyors 
general inthe districts with which | am aequaint- 
ed. You appropriate $100,000 with which to pros- 
ecute surveys of lands in Lowa, or Minnesota, or 
Wisconsin, and the surveyor general of that dis- 
trict will limit his contracts specifically within the 
amount of appropriation, and if a deputy applies 
for acontract under him after the amount of money 
has been reached which has been appropriated by 
Congress, heis denied, and properly denied, work. 
So it ought to have been, and ought to be now, in 
Californta, and so,as I humbly conecive, it ought 
to be in supplying provisions for the Army of the 
United States. When the officer of the Govern- 
ment on whom this duty devolves has contracted 
for supplies to the amount of the appropriations, 
he has fulfilled his whole duty. When informed 


of this fact, if, in his opinion, the safety or effi- | 


ciency of the Army requires an additional expend- 
iture of money, itis his duty to inform Congress 
of the public necessity requiring additional appro- 


| priations of money; and if refused by Congress, 
to restrict the operations of the Army within the 


necessary limits. Should the public interests suf- 


| fer, the responsibility would then be with the rep- 


/ as to amount and as to time. 


The 


resentatives of the people and of the States. 


| President would be discharged from blame. 


I had supposed that this was the theory of our 
Government, that Congress held the purse strings, 
and that although the Executive did hold the 
sword, Congress could control the Executive, and 
thus control the Army and Navy by the amount 
of money appropriated for their support. But it 
would seem from the doctrine advanced here to- 
day, and by the oldest and ablest Senators too, I 
am sorry to say, that the Executive may goon ad 
lihitum, that lis own view of public policy or the 
public interests are to control Congress in determ- 
ining the amount of money to be expended, and 
not the views of Congress to control by law the 
policy of the President. 

i have only referred to this California ease as 
perhaps a striking tlustration of the character of 
the contracts, for the payment of which this im- 
mense amount of money is demanded. If the 
President may go on without authority of Con- 
gress, through his subordinates, and contract a 
debt of nearly ten million dollars, | inquire if he 
may not of one hundred million dollars? If itis 
mere matter for his discretion and not the discre- 
tion of Congress, | should like to know the limit 
beyond which the Executive shall not pass. | am 
told by the honorable Senator from Louisiana that 
we are under no obligation in law to pay this 
money. Well, if not, Lam not willing to pay it 
until | know personally that the work has been 
done, by an investigation to be had here beforea 
committee of this body, as he proposed in another 
case, as before stated. 

And I will go still further with the Senator, and 
withhold other appropriations in this bill. Let 
a committee be appointed, with power to send for 
persons and papers; let a thorough examination 
of the public necessity for these enormous ex- 
penditures be had before a committee of this Sen- 
ate; and if justified by such necessity, assume 
the debt thus created. But I fear, sir, thata erit- 
ical examination of the whole subject will show 
some of these Army contracts to be as reckless 
and unjustifiable as the California land-surveying 
contracts; that they are practically without limit 
I notice one in the 
paper sent here by the Secretary of War—a con- 


' tract for beef cattlhe—for three thousand five hun- 


OBE. 








dred beeves, to be delivered in Salt Lake, and i 
thousand more if the wants of the army shall re 
quire #t; three thousand five hundred to be deliy. 
ered now, and ten thousand more jf the WANits of 
the army shall require it, atthe same rates, | Would 


inquire of the Senate, whether Congress hag on 
thorized this unlimited contract for beef? When 


did Congress authorize this immense expendiiyr, 
of money? Calculating, however, as did the s, “i 
veyor general of California, that the same liberal 
policy hitherto pursued would again be followed 
out, the contracts have been made, and YOu are 
called on now to foot the bill for three thousand fy. 
hundred beeves, and will in time, doubtless, fo, 
the remaining ten thousand; and that, too, with. 
out authority of Congress, and, so far as I am jy. 
formed, without a public necessity justifying this 


/ assumption of power on the part of the Presiden; 


None can be pleaded, as Congress has been in ges. 
sion during the period in which this immense 
expenditure has been made. ; 
Mr. GWIN. The Senator says there is nothine 
in the papers to indicate that the making of eon. 
tracts to an amount exceeding the appropriations 
is notnow goingon. Ihavealready told the Sep. 
ate that now there is no deficiency, that there is no 
contract which is permitted to exceed the appro- 
priations for the present fiscal year, and that the 
surveyor general has been peremptorily instruct. 
ed, and was, when he was appointed, to limital| 
his contracts and all his expenditures to the ap. 
proprittion for the year, and to create no deficien- 
cies whatever. Ele has solimited hisexpenditures, 
and no man can truthfully say otherwise. As to 
these running contracts, they were necessary on 
account of the nature of the country to be surveyed, 
‘The distances were not known. ‘They had tobe 
estimated. The contracts could not be given out 
there, as in lowa, for so many townships and 
so many sections; but they were between such 
and such points, as between the San Bernardino 
mountain and the Colorado river, estimated to be 
acertain distance; but when it was surveyed there 
were more townshipsand more sections than were 
originally supposed. It was never intended to 
exceed the appropriation made by law. 
KANSAS——LECOMPTON CONSTITUTION. 
Mr. GREEN. I rise to a privileged question. 
It is for the purpose of making a report from the 


| committee of conference on the disagreeing votes 


“bill, 


of the two Houses on the Kansas bill. 

Mr. STUART. I wish to inquire of the Sen- 
ator as toa fact. If I understand the case cor- 
rectly, I shall object to the report. I ask the Su- 
ator if the bill on which he proposes to make his 
report is in the Senate, or in the House of Rep- 
resentatives. If the bill is in the House, I make 
the point thatthe Senatorcannot report withoutthe 
The parliamentary law is, that the Louse 
agreeing to the conference has possession of tle 
bill and the accompanying papers. That House, 
in this case, is the House of Representatives. 

The PRESIDING OFFICER, (Mr. Mason in 
the chair.) The Chair is under the impression 
that although a privileged question, still, as ther 
is a bill before the Senate, this report cannot | 
received until that bill be disposed of in some way 
by a vote of the Senate. 

Mr. GREEN. I apprehend there is no objec 
tion to what I propose to do. The object is simply 
to present the report, and make it the special order 
for a certain time. 

The PRESIDING OFFICER. The Chair of 
course will receive it by general consent. 

Mr. STUARIL. I object. ‘ 

Mr. HUNTER. I apprehend that it is the 
privilege of a conference committee to report a 
any time. 

Mr. GREEN. And to ask for the considera- 
tion of the report at any time. 

The PRESIDING OFFICER. The Char 
does not understand that while a question is pend- 
ing before the Senate, and under actual debate, 
that subject can Le interrupted, except by a vol 
of the Senate. The llth rule of the Senate pre- 
scribes that— 

“ When a question is under debate; no motion shall be 
received but to adjourn, to lie on the table, to postpor® 
indefinitely, to postpone to a day certain, to commit, 
aunend.”? 

‘I'he only motion there that is extrinsic of the 
subject under debate is a motion to adjourn. — 

Mr. GREEN. Rather than raise any questie! 
of order, | move to lay the subject now before us 
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on the table for the purpose of allowing me to | 


make my report. 
The motion was agreed to. 
Mr.GREEN. Mr. President 
Mr. STUART. Now, sir, | make the point, 
chat inasmuch as the bill on which the Senator 
noses to make his report is with the House of 
Pp presentatives, and has not been returned here, 
ore is no Subject before the Senate on which he 
, make the report. 
Mr. HUNTER. In regard to that we havea 
weaatice of ourown. It will be found that our 
cotiee as to committees of conference does not 
: jiare exactly with that laid down in the Manual; 
and, in point of fact, I believe we are entitled to 
the papers, if we choose to demand them. The 
Sonate asked the conference; and, according to 





my recollection, the House asking the conference 


ig entitled to the papers. 

Mr. GREEN. I propose to make a report. 
The Senator from Michigan raises a point of 
order, on the ground that I have not got the bill. 
Te does not knew whether I have got it or not. 
‘{e asked me the question, and did not wait for 
me to answer. Now, intend to answer, and my 
answer is this: the report will show whether I 
have got the billor not. I rise to a privileged 
question, Which, under parliamentary law, enti- 
‘les me to the floor and to be heard; and when 


my report is made, if it be not in proper form, the 


Senate can take the proper course upon it; and 
when my report is presented it will show whether 
| have the bill or not. 

But Lgo further than that. If, when the report 
is read, it should be found that I have not the 
House bill, or the Senate bill, I will give a reason 
for it, which, under parliamentary law, is satis- 
factory and legal. The bill cannot be in the pos- 
session of both Houses at the same time. Yet 
when a joint committee of conference come to an 
agreement, each branch of the committee has a 
right to report instanter before either House acts 
upon it. You cannot divide the bill; you cannot 
tear itinto pieces, and take a part to the House 
of Representatives, and part to the Senate. It 
cannot be ubiquitous. It must be in the one or 
the other; and yet both have the parliamentary 
right to act; and on what do they act, when we 
come to the reason of the thing? They do not 
actupon the bill; they act upon the report. They 
do not act upon the Hfouse amendment; they 
act upon the report. Each House knows its own 
proceedings. The Senate knows what bill it 
proposed to pass. ‘The House of Representatives 


knows what it proposed to pass. The report of | 


ihe joint committee of conference is the subject- 
matter for the action of the two Houses, but not 
the bill, You cannot go back, and strike at the 
} 
amend the bill. The bill is not under considera- 
tion; and hence I claim the right to report to the 
Senate the result of the deliberations of the joint 
committee of conference. When the report is 
made, if it be deficient in not having the bill, the 
Senator’s point of order will be time enough; but 
he cannot Know in advance what I have in my 
hand; nor do I deem it my duty to inform him. 
lle ought to raise points of order upon what he 
knows; not upon what he does not know. 

Mr. STUART. Mr. President, so far as the 
Senator advises me, | am much obliged to him. 
Now I do know that he has not got the bill. 

Mr. GREEN. You do not. 

Mr. STUART. The Senator may talk about 
vhathe knows. I do know 

ae REEN, Why did youask me the ques- 
lion, then? 

_ Mr. STUART. 
‘ore the House of Representatives at this time. 
Now, the Senatorasks me, and it is a very proper 
(uestion, why IL inquired of him whether he had 
the bill. Ldid it because it was parliamentary and 
respectful to him as a Senator. That is the rea- 
son; and if he would treat me and the Senate upon 
‘ie same principle, he would save a great many 
of the hard words he uses. 
Now, let us look at-what is the practical effect. 
Une House or the other must have the control of 
@ bill, so that when it is finally acted upon they 
may transmit it to the Executive for his approval 
or disapproval; and hence there is no action in 
either House upon a bill unless the bill is before 
'. ‘Take this case: the Manual says that the 
ouse agreeing to the conference has possession 





bill. You cannot even go back and propose to | 


I do know that the bill is be- | 


of the bill. What follows? The committee of 
the House having possession of the bill makes its 


report of what the committee of conference has | 


agreed upon. The vote of the House is takén. 
If that House agrees to its report, it orders its 
Clerk to send a message to the Senate, informing 
the Senate that the House has agreed to the report 
of the committee of conference, and they trans- 
mit that information with the bill to the Senate. 
Then the Senate committee reports and calls for 
the action of the Senate upon the bill. If the Senate 
also agrees to the report of the conference, what 
is the effect? The Senator thinks the Senate does 
not vote upon the bill. 


Technically speaking, | 


that is true; but they vote upon a report which | 


passes the bill; and being then in the possession 


| of the Senate, the Senate instructs its officers to 


| ator to a thousand, or two thousand, or ten thou- | 


transmitthat bill tothe Executive, it having passed 
both Houses, according to parliamentary law, al- 


though the bill itself, by itself, never passed either | 


House. That is true; but we all understand the 
parliamentary law, and here, then, is the practical 
effect: when you have the bill you vote upon the 
report; you receive the report and act upon it, or 
postpone it to any day you please for action; but 
until you have the bill here, you have nothing to 
actupon. Now, sir, sappose—— 

‘The PRESIDING OFFICER. The Chair will 
suggest to the honorable Senator that the Chair 
can know nothing of what is contained in the re- 


port, nor can the Chair be informed from anything | 
that takes place in the debate. 
it for granted that the chairmanof the committee | 


The Chair takes 


proposes to make a report; and if the Senate is | 


prepared to receive the report, it must be made. 
If there be any objections to it afterwards, they 
can be presented after the Senate receives the re- 
port; but, in the judgment of the Chair, it isa 
question for the Senate, not a point of order. 
Mr. STUART. I was coming to that point. 
The Senator from Missouri says that he refuses 
to tell the President and the Senate whether he 


has got the bill or not, but insists on reporting as | 


a privileged question. 


Now, sir, unless he has | 


got the bill there is no privileged question; and I | 
object therefore to his right to report. He has no | 


right to report. 

Mr. PUGH. 
question. Does he say that our committee can- 
not report because they have not the bill in their 
ywssessionsr 

Mr. STUART. Ido. 

Mr. PUGH. 
think, since 1 have been a member of the Senate. 
I recollect one case in the last session of the last 
Congress, where the Senate conferees came back, 


Allow me to ask the Senator a | 


There are twenty precedents, I | 


and made a written report themselves to the Sen- | 


ate, and signed it; | was one of them, and they 
had not the bill in their possession at all, 
Mr. STUART. I suppose I can refer the Sen- 


sand tases, where a bill has been read three times 
and passed on the same day. Why was it done? 
Because there was no objection to it—that is the 
reason. In this case I see fit to make the objec- 
tion, and require that the parliamentary law shall 
be complied with; and without the bill, L object 


to the report, and there is no right to make it. 


I was stating that the Senator cannot, by re- 
fusing to say whether he has got the bill or not, 
make his report asa privileged question, and thus 
put it beyond the power of the Senate to object to 
it. My objection is to the reception of the report, 
to the motion that he makes as a privileged mo- 
tion because he has not the bill, and without it 
he has not got a privileged motion. ‘The bill is 
in the House of Representatives, and may never 
come away from there. ‘Then what is the action 
of the Senate for? Suppose we should spend the 
remainder of the session here in discussing the 
question of whether we will agree to the report or 
not; we have not got the bill and cannot get it; 


and if the other House never comes to a determin- | 


ate conclusion upon it, we never can get it; what 
earthly consequence is it what is the opinion of 
the Senate on this subject? 

The Chair will see, then, that the point | make 
is one to which there is no answer. Ilagree with 
the Senator from Ohio (and it is stated by the 
Senator from Virginia also) that this is often done 
at the last days of a session; we receive reports 


in both Houses: we read bills three times on one | 
dav: we do anything by common consent that | 


will facilitate business; we do it without objec- 
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tion; butif the parliamentary law means anything 
when it says that the House agreeing to the con- 
ference retains the papers, it means that the first 
action is by the Ilouse which retains the papers. 
Until they have acted decidedly upon it, and in- 
form us of the result, and send the papers to us, 
we cannot act. 

Mr. SEWARD. The honorable Senator will 
allow me to suggest to him that there seems to be 
an obscurity in the cage which he presents to the 
Senate. He asks the chairman of the committee 
on conference whether he has the bill; and seems 
to assume that the propriety of receiving the re- 
port depends upon the fact whether the chairman 
of the committee of conference has itor not. Now, 
it seems to me that one House or the other is.in 
possession of this bill, by parliamentary law and 
in point of fact. It cannot be between the two 
Houses, in the rotunda; it cannot be with the 
chairman of the committee of each House. One 
House has got it, and the other has not got it; 
and it cannot have got out of the possession of 
the right House into any persen’s hand, or the 
hand of any chairman, so as to withdraw it from 
the possession of that House. I do not know 
which of these two Houses this bill belongs to at 
this stage of the business. Ido not know, as a 
practical question, who has it—whether the Sen- 
ate has it, and whether itis in the hands of the 
Senate’s portion of the committee of conference, 
or whether the House of Representatives has it, 
and it is in the possession, constructively, of the 
[louse, butin fact, for the use of the conference, 
in the hands of the chairman. But it Is in one 
place or the other, to be acted upon, legislatively, 
by the proper House. 

Now, the honorable Senator ought to know, for 
he is very well skilled in these points of order, 
whether the Senate has got the bill or whether it 
has not. Ifthe chairman has it, be has it not at 
all for this purpose, uniess he has it as a trustee 
or agent of the Senate, and to return it again to 
the Senate. So in regard to the other House. It 
is very clear that'we must have the bill before re- 
ceiving the report, because the Senate is presumed 
not to know what the reportis. If the report of 
the committee should be that the Senate should re- 
cede from its position, then the bill will be passed, 
as | understand, as it came from the House; and it 
will be the identical bill which the House passed, 
and it is a vote on the bill. 

Mr. STUART. If the Senator from New 
York will allow me a moment, | think I will sat- 
isfy bim and the Senate that what I said is true. 
{ said | did know that the Senator making this mo- 
tion had not the bill. T alluded to what L know 
as a parliamentary fact, that the whole Senate 
knows; and let me tell you why. The parlia 
mentary law says that the House agreeing to 
the conference has the possession of the papers 
when the conference breaks up. That | know as 
matter of law; that you know, Mr. President, as 
presiding officer of this body. ‘That is the law 
which governs conferences; and the presump- 
tion is that this conference committee has acted 
agreeably to the law. Now, until the Clerk of 
the House of Representatives announces to youin 
the ordinary parliamentary mode that he returns 
that bill to the Senate, you know as the presid- 
ing officer of this body, | know as a Senator of 
the body, and all the Senate know, that it is not 
here, aud that the Senator from Missouri has not 
got it. 

Mr. BIGGS. Will the Senator from Michigan 
permit me to ask him a question ? 

Mr. STUART. Certainly. 

Mr. BIGGS. Suppose, as in this case, an 
amendment, sent to us from the House of Repre- 
sentatives toa bill originating in this body, is dis- 
agreed to by the Senate. Suppose a committec 
of conference is raised by the two Housts, and 
the committee agree to recommend that the Sen- 
ate recede from its amendment. Then the otly 
thing to be acted upon is, whether the Senate will 
agree torecede. Then, Lask, whether, or not, the 
Senate committee, under those circumstances, 
could report, and have that action of the Senate by 
which the bill would be passed, without having 
any notice from the House of Representatives ? 
It may be, in this case, for aught I know, that 
that may be the report. Ina case of that kind, 
there would be no action to be had upon the bill, 
except the action of the Senate receding from their 
amcadment, and then the bill would be passed. 
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Now, sir, in that case, according to the idea of | 
the Senator from Michigan, it would be netes- 
sary, when the joint committee reports in the | 
House of Representatives, for that body to do 
something, though they were not asked by the | 
joint committee of eonferenee to do anything, and | 
‘though that committee only asked the Senate to | 
recede from their amendment. There must be 
action, therefore, according to the Senator from 
Michigan, by the House of Representatives—upon 
what? Upon nothing recommended by the com- 
mittee of conference, because they have not to 
recede; but the action must be by the Senate. 
According to his notion, in that case, until there 
was a report to the House, and the House agreed 
to.the report, which report was that the Senate 
should recede, and it came back here, the Senate 
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| House announces to us in session that he has re- | 








House of Representatives until the Clerk of that 


| 


turned it here with the action of the House upon 
the report of the committee of conference; and, 
until that comes, there can be no report to the 1 
Senate. . 

The PRESIDING OFFICER, (Mr. Mason.) | 
As the Chair understands the case, the point made || 
by the Senator from Michigan cannot be received || 
as a question of order, but is a matter for the de- || 


| termination of the Senate, if any question be made, || 


never could act upon this report of the committee || 


of conference. It seems to me that that position 
is not maintainable. 

Mr. STUART. I think I can answer my friend 
from North Carolina in a moment. 

Mr. BRODERICK. Will the Senator from 
Michigan yield to permit me to saya word ? 

Mr. STUART. Certainly, with pleasure. 

Mr. BRODERICK. The Senator from Mich- 
igan is now mistaken. Ll understand that the bill 
is on the desk of the Senator from Missouri. I 
am informed that it has been surreptitiously taken 
from the Llouse of Representatives and placed 
upou the desk of the Senator from Missouri with- 
in the jast four minutes. 

Mr. GREEN. Me. President 

The PRESIDING OFFICER. Docs the Sen- 
ator yield the floor to the Senator from Missouri? 

Mr. BRODERICK. I yield. 

Mr. GREEN. 1 wish to ask the Senator from 
California whether he intimates, directly or indi- 
rectly, that | had any agency in surreptitiously 
getting it upon my table. 

Mr. BRODERICK. I will explain to the Sena- 
tor. I have been informed bya very distinguished 
member of the other House that this bill was sur- | 
reptitiously taken from that House and placed 
upon the desk of the Senator from Missouri. I 
do not know whether the Senator from Missouri 
had any knowledge of the fact before it was placed 
on his desk. ‘Thatis my explanation. My in- | 
formant is a gentleman well known to this body. 

Mr. STUART. I would rather not get up any 
collateral question at all, because, as I said, I in- 
tend to stand upon what we all know. ‘The Sen- 
ator from Missouri refused to make a statement, 
and | was arguing upon what we know as Sena- | 
tors, upon the principle that every man knows | 
the law. In reply to the honorable Senator from 
North Carolina, { would say that in the case he 
puts, as in all other eases, the report of the com- 
mittee of conference is voted upon, and the ques- 
tion of receding is not voted upon at all, even in 
the Senate. Itis a question in each and every 
case upon agreeing to the report of the commit- 
tee of conference. If the committee come to the 
conclusion suggested by him, that the Senate 
should recede from their disagreement, the ques- 
tion is not on receding, but on agreeing to the re- 
port of the committee of conference, and in that 
ease the committee reports with the bill to the 
House of Representatives, because the commit- 
tee of that House,as | said before, has the papers, 
The committee report that they have agreed that 
the Senate shall recede from its disagreement. 
"Lhe question put is, will the House agree to this 
report? Ifthe ene vote that they will, then the 
Clerk comes here with the bill, and announces 
at the door of the Senate that the House has 
agreed to the report of the committee of confer- || 
ence, and thataccordingly he returns the bill here. | 
The question then is not, will the Senate recede 
from their amendment, but, will the Senate agree 
to the report of the committee of conference, and | 
the report is unamendable. If we were brought | 

| 





to the question whether we should recede, we 
could agree to the amendment of the House with 
an amendment, and so prolong the controversy. | 
The vote, however, is upon the report of the com- | 
mittee, and that alone. | 
Now, sir, | do not care where this bill is in | 
pointof fact. If it has been surreptitiously taken | 
trom the House of Representatives, and brought 
here to answer a supposed exigency, that does 
not alter my point. I am talking about where 
this bill is in point of parliamentary law. I say 
that, by parliamentary law, this bill is in the | 


/conference by the committee of the Senate; be- |) 
, cause the bill was certainly last in the possession || 


| mitted with great deference. 


Mr. HUNTER. In regard to the papers, I find || 


The bill was in the possession of the Senate when 
the Senate received a message informing them that || 


the House of Representatives had agreed to the || 


of the Senate. Now, although it may bea rule of 
parliamentary law that, after the conference ends 
the papers are to be left in the hands of the com- 
mittee of the House asking the conference, the | 
Chair cannot know whether that has been com- | 
plied with. The Chair, therefore, would respect- | 
fully suggest to the Senator making the objection, 
that the more proper form would be that the com- | 
mittee should make their report; and, if he finds 
in the report any objectionable matter, let it be | 
brought before the Senate whether it shall be re- 

ceived. That is the impression of the Chair, sub- 


that the law of the Manual isas stated by the Sen- 

ator from Michigan, that the papers are with the | 
tlouse agreeing to the conference. The papers 
must be presumed to be where by law they ought 
to be. No matter where they are in point of fact, 
the papers must be presumed to be where by law 
they ought to be; and if they were lying on my 
table, when by law they ought to be in the House 
of Representatives, of course we should treat them 





_asif they were where the law presumed them to 
' - . . 
| be. But the ground upon which we ask the Sen- 


| law as he does, and | think that an examination 


_ate asked the conference and had possession of 


_ heed not transmit the papers to the other House 
| with the request to meet you inconference. There 


_ acceding to the request for a conference has ever 


| to them strictly) that the papers have ever been 
| sent to the other House? 


ate to consider the report is upon the practice of 
the Senate itself. I say, and the Senator from 
Michigan acknowledges, that the occasions have 
been frequent where either body has acted upon 
the report of a conference committee without hav- 
ing the papers with it. It is upon that question 
of our own practice that we stand. As to the 
question of where the papers are, I believe, my- 
self, they ought to be considered as being on the 
table of the House of Representatives. 

Mr. GREEN. I differ from my friend from 
Virginia. I do not understand the parliamentary 


of it will show that both the Senator from Vir- 
ginia and the Senator from Michigan are mis- 
taken. 

The law says that the House asking the con- 
ference must have possession of the papers. That 
is an invariable rule of law. In this case the Sen- 


the papers; and, in asking the conference, you 


is, therefore, no presumption that the House 


had possession of the papers from the time the 
request was made. I have seen no parliamentary 
law justifying any such assertion. But, even ifit 
were so, does that affect the real point now under 
consideration? Is there any information legally 
here (for, if we are on legal points, we must adhere 


The House has never 
informed us that it has possession of those papers; 
no communication has been made to the Senate 
to that effect; but when the Senator from Mich- 
igan asks me the question whether I have posses- 
sion of them, he implies either that he does not 
know it, or, if he does know, he is asking a ques- 
tion upon a point on which he wants no informa- 
tion. 

I propose to make a report on a privileged ques- 
tion. When the Senate shall have received that | 
report, it is for the Senate to act or not act, ac- 


LOBE. 





| Senate bill, or of the House amendment, or of 


} 
conference. The bill, therefore, was last in the | 
possession of the Senate, the Senate having asked | 
the conference, and the House of Representatives | 
agreeing to it. When the committee of confer- | 
ence met, the presumption is that the bill and any 

other papers connected with it, were taken to the 











possession of the bill, and if also [ should fail to 
report the bill, that will stay action, but it cannoy 
stay my report. My reportis the result of the 


conference of the committee. It is no part of th 
bill. The action of the Senate, after the repor: is 
made, may depend or may not depend upon the 
possession of the bill; but the right to make the 
report is not contingent on that fact. Nor wilj | 
answer the question. I stand upon my rights 
I deny the right of the Senator from Michigan 
to ask me whether or not I have possession of the 

iy any 
of the papers pertaining to this case. I havea 
right to make that report. I am prepared to make 
that report. Itis a privileged question. Whe, 
that report is made, it is for the Senate to gq 
whether they are authorized to act upon the gy). 
ject-matter or net. 

It may be that the Senate may then say, « we 
do not choose to act onit.”? It may be that the 
Senate may decide, ** we ought to have the bill |e. 
fore us, and the Secretary hasit not.”? That isa 
subsequent matter; but itis not a matter to be iy. 
quired into before the exercise of any prerogative 
can take place. Mine is aprivileged motion. How 
could it be a privileged question to make a report 
from a conference committee, if you never could 
make it until the other House inform you that 
they have acted on it? ‘The absurdity of it jg 
proved by the single fact: if the Senate can never 
reporton this subject until the House shall have 
first acted and shall inform us of the result of that 


| action, and send theill to us, then my privilege to 


make a report from the committce of conference 
is notaprivileged question. It would be a ques. 
tion dependent upon the other House; and yet 
there is nota single parliamentarian from the year 
one down to the present time, even including the 


| very astute and distinguished Senator from Mich- 


igan, who does not admit that the right to make 
the report is a privileged question. 

If the Senate be not otherwise engaged on any 
other subject, it is my right to make the report; 
it is the Senate’s right to decide what action they 
will take upon that report; and if there be material 
facts not in the possession of the Senate, they will 
not act. If there be important papers, essential 
to a proper consideration of the subject, they will 
prejudice no man’s right by acting in their ab- 
sence. But the privilege of the committee of con- 
ference to make a report, asa privileged question, 
is not dependent upon the action of the House of 
Representatives. Are we to be crushed to the 
earth because the House of Representatives may 
not choose to act? Is a parliamentary right con- 
ceded to all legislative bodies to make, as a priv- 
ileged question, a report from a committee on con- 
ference, to be destroyed and taken away, because 
the codrdinate branch does not choose to act upon 
the subject? 

Such is not the parliamentary law. The par- 
liamentary law gives equal rights, equal privil- 
eges. When these committees met they were 


| just equal, and when they agreed they were just 
| equal; and what does equality mean? That only 


, one can report? 


No, sir, that both may report; 
both Houses may act, and if they concur in their 
action it isan agreement between the two Houses 


| of Congress, and it becomes binding, subject only 
| to the approval of the Executiye. If neither ove 


can report without the other one has acted, they 


are not equal, and their equality would all be de- 
'stroyed. No matter what decisions may have 


been made on this point, the common practice of 
this Government is of more force, because there 


| is more common sense attached to it; it is for the 





cording to the circumstances which then sur- 
round the question. If the Senate cannot act in | 
the absence of the bill, and if the Secretary has not | 


interest of the country; it can prejudice no man’s 
rights. I hold, therefore, that the Senate ought 


| to sustain the right of the committee of conference 
| to make their report, and then to act on it, or not 


to act on it, according as they think the subject 
is in the possession of the Senate or not. ; 

The PRESIDING OFFICER. The Chair 
would say to the Senator from Missouri that the 
occupant of the Chair will receive the report. 
any objection is made to it on the part of any 
Senator, it will be submitted to a vote of the Sen- 
ate what shall be done. 

Mr. HUNTER®: I will state that the Sena- 
tor from Michigan probably made his point one 
stage in advance of the place where he intended to 
make it. ‘There surely can be no obstacle to our 
receiving the report. What he means is, that we 
cannot act upon the subject-matter of the bill untl 
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